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IN THE 

i 

i 

United States Court of Appeals 

For the District op Columbia Circuit. 


No. 9978. 


STANDARD AIR LINES, INC., Petitioner , I 

i 

v. 

THE CIVIL AERONAUTICS BOARD, Respondent. 


Petition to Review an Order of the Civil Aeronautics Board. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

Petitioner is before this Honorable Court upon a petition 
for review (App. 2) in which petitioner urges this Cohrt to 
review and set aside an order of the Civil Aeronautics 
Board. This Honorable Court has jurisdiction pursuant 
to Section 1006 of the Civil Aeronautics Act of 1938 as 
amended (52 Stat. 977, 54 Stat. 1233, 1235; 49 U. S. C. 401 
et seq.), and Section 10 of the Administrative Procedure 
Act (5 U. S. C. 1001 et seq.). 
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STATEMENT OF THE CASE. 

On May 20, 1948, an enforcement proceeding was insti¬ 
tuted by the respondent Civil Aeronautics Board by the 
issuance of an order to show cause (App. 21), accompanied 
by a motion of an enforcement attorney of the respondent 
(App. 23) directing petitioner to show cause why Letter of 
Registration No. 826, petitioner’s air carrier operating au¬ 
thority, theretofore issued to petitioner by respondent 
should not be (a) suspended during the pendency of the 
enforcement proceeding or other further order of the 
Board, and (b) revoked for knowing and willful violation 
of the Civil Aeronautics Act of 1938, and further to show 
cause why the Board should not issue an order requiring 
the carrier to cease and desist from such violations, or such 
other or further orders as may he necessary or appropriate 
to compel the carrier to comply with applicable provisions 
of the said Act and requirements thereunder. Petitioner 
was given fifteen days, until June 4, 1948, to show cause 
why its Letter of Registration should not be suspended dur¬ 
ing the pendency of the proceeding and a further period of 
time to file a full and complete answer, specifically admit¬ 
ting, denying, or disclaiming knowledge of each and every 
allegation set forth in said motion of the enforcement at¬ 
torney. 

On June 4,1948, petitioner filed its verified answer (App. 
63), specifically admitting, denying, or disclaiming knowl¬ 
edge of each and every allegation set forth in the afore¬ 
mentioned motion. 

On July 27, 1948, a Prehearing Conference was held at 
which the issues in the proceeding were determined, the evi¬ 
dence to be submitted at the hearing was specified and 
agreed upon and a hearing date was set. (App. 119). Eight 
days later, without further procedural steps and on August 
4,1948, respondent issued its order suspending petitioner’s 
Letter of Registration No. 826 without hearing and thereby 
compelled petitioner, but for a temporary restraining order 
issued by the United States District Court for the District 
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of Columbia, on August 6,1948 (App. 2, 3), immediately to 
suspend its entire air carrier operations conducted j under 
the authority of Letter of Registration No. 826, issued pur¬ 
suant to Section 292.1 of respondent’s Economic Regula¬ 
tions (App. 124). 

By stipulation entered into before this Honorable iCourt 
by petitioner and respondent on August 13, 1948, respon¬ 
dent agreed to withhold enforcement of its order of suspen¬ 
sion until such time as this Court could act on petitioner’s 
petition to this Court for an interlocutory stay pending 
review of respondent’s order pursuant to petitioner!’s re¬ 
quest, filed with this Court on August 10,1948, for a judicial 
review and stay of order of respondent Civil Aeronautics 
Board. Thereafter on August 13, 1948, upon joint request 
by petitioner and respondent the District Court for the 
District of Columbia dissolved the restraining order issued 
against respondent on August 6, 1948. 

Thereafter, and on September 20, 1948, this Honorable 
Court ordered a stay of respondent’s order of suspension, 
pending review by this Court of such order, or until farther 
order of the Court. 

Respondent’s order suspending petitioner’s Letter of 
Registration without hearing purports on its face to lj>e en¬ 
tered on the basis of its stated findings: that petitioner 
had flown too frequently between certain designated points 
(violation of Section 292.1 (b) of respondent’s Economic 
Regulations (App. 10); see pars. 1 and 5 of respondent’s 
suspension order (App. 124)); that petitioner had held 
out, by representation to the public, regular service between 
these points (violation of Section 292.1 (b) of respondent’s 
Economic Regulations; see pars. 2 and 4 of respondent’s 
suspension order); that petitioner on certain occasions had 
engaged in air transportation without having taritfs on file 
w r ith respondent for the particular transportation per¬ 
formed, and that petitioner had on other occasions charged 
and received compensation for services in air transporta¬ 
tion different from the rates, fares and charges specified 
in its tariffs on file with respondent (violation of Section 
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403 of the Civil Aeronautics Act; see par. 3 of respondent’s 
suspension order); and that continuation of petitioner’s op¬ 
erations and activities in view of the foregoing facts seri¬ 
ously impairs respondent’s functions and duties under the 
Act, contributes to unsound economic conditions in air 
transportation and constitutes unfair competition with 
other air carriers (unfair competition constitutes a viola¬ 
tion of Section 411 of the Civil Aeronautics Act; the other 
two findings do not constitute violation of any Act or Regu¬ 
lations; see par. 7 of respondent’s suspension order) and is 
adverse to the public interest. 

In the meantime none of the dates established in the 
Pre-hearing Conference in respondent’s suspension and 
revocation proceeding against petitioner has been changed 
although the enforcement attorney has advised the exami¬ 
ner in that proceeding that he may seek a hearing, now 
tentatively set for October 18,1948, at an earlier date. Thus 
the only indication of any change in the processing of re¬ 
spondent’s enforcement proceeding against petitioner is an 
indication that the proceeding will be concluded at an earlier 
rather than a later date than contemplated. Petitioner has 
meanwhile been supplying respondent with as much of the 
voluminous data requested by respondent (App. 122-4) as 
petitioner has been able to accumulate, organize and for¬ 
ward. 

STATUTES AND REGULATIONS INVOLVED. 

(For the convenience of the Court and because of the 
voluminous nature of the material, the statutes and regu¬ 
lations involved are set forth in a Supplement immediately 
following the text of the brief.) 

STATEMENT OF POINTS. 

I. Respondent’s Suspension Order Was an Arbitrary 
and Capricious Action Taken Without Any Prior 
Notice Whatsoever of Any of the Considerations 
Upon Which Such Action Was Based. 
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A. There was no notice whatsoever with respect to 
any factors to he considered by the Bbard con¬ 
cerning possible suspension without hearing. 

B. None of the violations alleged in the Enforcement 
Attorney’s Motion constituted notice witih respect 
to the suspension phase of the proceeding. 

C. With respect to certain findings contained in re¬ 
spondent’s suspension order petitioned had no 
notice that the matters determined thereby were 
to be considered by respondent in either] the sus¬ 
pension or revocation proceedings. j 

II. Section 292.1(d)(4), Insofar as It Purport^ to Au¬ 
thorize Suspension of Air Carrier Operating 
Authority Without Hearing, and Respondent’s Sus¬ 
pension Order Based Thereon, Are in Excess of 
Jurisdiction Delegated to Respondent and |Lre Not 
Authorized by Law. 

III. Respondent’s Findings in Its Suspension Order Are 

Arbitrary, Capricious, and Not In Accordance With 
Law. , 

IV. The Findings in Respondent’s Suspension Order Are 
Unsupported by Substantial Evidence. 

V. There Were Serious Irregularities in the Administra¬ 
tive Proceedings before Respondent Which i Consti¬ 
tuted a Gross Abuse of the Administrative Process 
and Resulted in Prejudicial Error with Respect to 
Petitioner. 

i 

VI. Respondent’s Suspension Order Was Issued Without 
Observance of Procedure Required by Law.i 

VTI. Respondents Suspension Order Constitutes a Denial 
of Due Process of Law in Violation of the Fifth 

Amendment of the Constitution. ! 

! 

VIII. Respondent’s Suspension Order If Not Setj Aside 
Will Cause Petitioner to Suffer Irreparable Damage 
and Injury. 
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SUMMARY OF ARGUMENT. 

Petitioner was given no notice with respect to any matter, 
issue, or consideration on the basis of which its operating 
authority was suspended. 

Section 292.1(d)(4) of respondent’s Economic Regula¬ 
tions, (Supp. 54), purporting to authorize respondent to 
suspend Letters of Registration immediately and without 
hearing where the public interest so requires is in excess 
of respondent’s delegated authority. But even assuming 
that the regulation were valid with respect to its summary 
suspension provisions, the record in this case is completely 
devoid of any findings of fact, uncontroverted or otherwise, 
relating to the public interest or in any way sufficient to 
support the ultimate finding that the public interest requires 
summary suspension of petitioner’s Letter of Registration. 

Respondent’s summary suspension action is in violation 
of respondent’s empowering statute, contrary to the Ad¬ 
ministrative Procedure Act (Supp. 55), and is a denial 
of due process of law. The only statutory authority to 
which respondent’s suspension order referred in support of 
its action consisted of the general enabling clause of the 
Civil Aeronautics Act (Sec. 205(a)), the clause relating to 
certificates of public convenience and necessity (Sec. 
401(a)), the tariff provisions of the Act (Sec. 403), and a 
general provision stating that respondent may “conduct its 
proceedings in such manner as will be conducive to the 
proper dispatch of business and to the ends of justice.” 
(Sec. 1001). Sections 401(a) and 403 (Supp. 44-5) were not 
even stated as a basis upon which respondent’s show cause 
order was predicated (App. 21). The show cause order 
did, however, include as a basis section 1002(c), which re¬ 
quires notice and hearing prior to the entry of an order 
directing compliance (Supp. 49). This reference is con¬ 
spicuously absent from the suspension order, although that 
order is by its very nature considerably more drastic than 
an order directing compliance. Not only was there a com¬ 
plete absence of any statutory authority for a suspension 


♦ 


* 


* 
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without hearing, but virtually every provision in Respon¬ 
dent’s statute bearing upon, or related to the subject, either 
plainly proclaims the precise opposite and denies the exis¬ 
tence of any such power in respondent, or points to other 
remedial measures intended to be employed for violations. 

The economic regulation that petitioner is alleged jto have 
violated (Sec. 292.1) is so vague and uncertain that the 
question of whether it was in fact violated by petitioner is 
a very complex and technical question requiring tRe most 
careful analysis and consideration. The very natur^ of the 
regulation is such as to give rise to the greatest degree of 
confusion and uncertainty. The question of whether or not 
violations occurred is a difficult question to determine and 
is not properly a question for summary disposition result¬ 
ing in abrupt suspension. And whether, if such violations 
occurred, they can properly be regarded as willful is ^ much 
more difficult question and one that is even less properly a 
subject for peremptory determination. 

Respondent’s findings in its order suspending petitioner’s 
air carrier operating authority (Letter of Registration) are 
either contrary to fact or unsupported by any evidence of 
record or any other matter properly the subject of respon¬ 
dent’s official knowledge and upon which respondent could 
properly rely without notice to petitioner prior to issuance 
of the suspension order based thereon. 

The irregularities in the administrative proceeding of 
permitting persons, not admitted as parties, to participate 
fully by the filing of pleadings, exhibits, etc., to participate 
in the formulation of issues, and to press by motion and 
otherwise for the summary suspension of petitioner’s Let¬ 
ter of Registration constitute a gross abuse of the adminis¬ 
trative process and are believed to have entered into re¬ 
spondent’s considerations with respect to the suspension 
of petitioner’s Letter to such a degree as to render such 
suspension invalid. 
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ARGUMENT. 

L Respondent’s Suspension Order Was an Arbitrary and 
Capricious Action Taken Without Any Prior Notice 
Whatsoever of Any of the Considerations Upon Which 
Such Action Was Based. 

A. There was no notice whatsoever with respect to any fac¬ 
tors to be considered by the Board concerning possible 
suspension without hearing. 

By the respondent’s show cause order, issued on May 20, 
1948, petitioner was directed in a single sentence 

. . to show cause, by verified answer to be filed 
herein on or before June 4, 1948, why Letter of Regis¬ 
tration 826, heretofore issued to Standard Airlines, 
Inc. as an Irregular Air Carrier operating large air¬ 
craft, should not be suspended during the pendency of 
this procedure or until further order of the Board.” 
(App. 21) 

No basis or consideration upon which suspension might 
be directed by the Board was mentioned or indicated in any 
way in the show cause order. 

In a separate and distinct paragraph, petitioner was fur¬ 
ther directed to show cause why its Letter of Registration 
should not be revoked for knowing and willful violation of 
the Civil Aeronautics Act, particularly certain specified 
sections “as alleged in the Motion of the Enforcement At¬ 
torney herein.” (App. 21). Petitioner was directed to file 
a verified answer to the Enforcement Attorney’s motion 
and the order provided that that answer could be filed at 
any time prior to pre-hearing conference unless petitioner 
should choose to file it along with its answer regarding 
suspension. Petitioner had no way of knowing what factors 
the Board would consider in determining whether to sus¬ 
pend and did not know what to include in an answer to the 
portion of the show cause order indicating ’that suspension 
might be directed by the Board. Consequently, petitioner 
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filed its complete answer (App. 63) on June 4 wiithin 15 
days after service of the Board’s show cause order.! 

It is perfectly clear that petitioner has never had any 
notice with respect to any matter or consideration of the 
Board with respect to suspension without hearing and that 
petitioner had no way of knowing what to include in at¬ 
tempting to show cause why immediate suspension j should 
not be directed by the Board. The suspension question 
arose thereafter for the first time upon issuance jby the 
Board of its order immediately suspending petitioner’s en¬ 
tire air carrier operation (App. 124, 126). 

Petitioner’s answer, by either denying or disclaiming 
knowledge of every reasonably important allegation, iplaced 
each and every such allegation in issue in the enforcement 
proceeding (App. 63), and a pre-hearing conference was 
held at which the issues and evidence to be furnished were 
agreed upon and a date set for hearing (App. 119). j Eight 
days later, after agreeing that a hearing would be held on 
virtually every allegation upon which the respondent’s or¬ 
der to show cause was founded and without further proce¬ 
dural steps, notice or other than ex parte action by respon¬ 
dent, petitioner’s air carrier operating authority wae sum¬ 
marily suspended by the respondent (App. 124). 


B. None of the violations alleged in the Enforcement Attor¬ 
ney’s Motion constituted notice with respect to th|e sus¬ 
pension phase of the proceeding. 

With respect to every violation alleged in the Enforce¬ 
ment Attorney’s Motion, petitioner had every reason to be¬ 
lieve that no such violations would constitute grounds for 
suspension without hearing. The Act fails to provide or 
to in any way indicate that enforcement action without 
hearing is authorized with respect to any of the violations 
alleged in the Enforcement Attorney’s Motion. With re¬ 
spect to every violation alleged therein, the Act coutem- 
plates that notice and hearing will be pre-requisite to en¬ 
forcement action of any kind. For example, violatiohs of 


i 




• 10 

Sections 401(a), 411, 404(b) are alleged. Enforcement of 
the provisions of those sections specifically require notice 
and hearing before enforcement action of any kind (Supp. 
44). With respect to Sections 403(a), 407(a) and 412, 
enforcement action would be taken care of under Section 
1002 (c) which again specifically requires notice and hearing 
prior to enforcement action (Supp. 49). The Act fur¬ 
ther provides for judicial enforcement under Section 
1007(a) (Supp. 51). Enforcement of Section 403(b), the 
remaining section, violation of which is charged by the 
Enforcement Attorney, would also be taken care of under 
1002 (c), the general compliance section specifically requir¬ 
ing notice and hearing (Supp. 49), as well as under Sec¬ 
tion 1007, the judicial enforcement section, and in addition 
is covered by a specific penalty provision in Section 902(d) 
(Supp. 47). It is perfectly clear that the violations alleged 
by the Enforcement Attorney in his motion in no way indi¬ 
cate the factors which the Board would consider in deter¬ 
mining whether or not to suspend without hearing peti¬ 
tioner’s air carrier operating authority. 

So far as notice is concerned, petitioner was led to believe 
by the order to show cause that the various violations 
charged in the motion were contemplated by the Enforce¬ 
ment Attorney and by the Board to be charges apropos 
only of revocation after notice and hearing , rather than 
matters to be considered with respect to suspension. The 
only mention of the specific violations charged which ap¬ 
pears in the show cause order are set forth in paragraph 2 
thereof (App. 21), which paragraph is specifically and 
solely directed to revocation or other compliance action, 
authorized only after notice and hearing, for knowing and 
willful violations of the Act. That paragraph contains no 
mention of or reference to the possibility of action prior 
to hearing and no indication that the matter of suspension 
was in any way contemplated. 
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C. With respect to certain findings contained ini respon¬ 
dent’s suspension order Petitioner had no notice that 
the matters determined thereby were to be considered 
by respondent in either the suspension or the revoca¬ 
tion proceedings. 

Petitioner at no time had any notice of any kind iwith re¬ 
spect to any matter which could give rise to findings in 
paragraph 7 of the suspension order to the effect that the 
continuation of petitioner’s operations and activities ‘‘seri¬ 
ously impairs and interferes with the proper discharge by 
the Board of its functions and duties under the Civfl Aero¬ 
nautics Act ... [and] contributes to unsound economic con¬ 
ditions in air transportation.” (App. 126) These findings 
relate to no facts of record in this proceeding. Neither of 
them in so far as petitioner is aware violate any provision 
of the Civil Aeronautics Act. And the matters referred to 
are raised for the first time in this summary suspension 
order. Both are entirely unsupported by any subordinate 
findings of facts and are stated without any reason being 
given as to the basis for such findings. Respondent had no 
notice of the matter raised by such finding and ha<^ no op¬ 
portunity to be heard thereon. Such findings are j clearly 
demonstrative of the arbitrary and capricious manner in 
which petitioner’s operating authority was summarily sus¬ 
pended and they plainly constitute a denial of due process. 
Morgan v. United States, 298 TJ. S. 473. In suspending pe¬ 
titioner’s operating authority without hearing the respon¬ 
dent has, according to its suspension order, relied on| undis¬ 
closed matters purportedly falling within its proper official 
knowledge. Action taken by the respondent without notice 
to petitioner that new evidence was to be received and con¬ 
sidered was an exercise of arbitrary power at variance with 
the rudiments of fair play long established in oijr law. 
West Ohio Gas Co. v. Commission, 294 U. S. 63, 69-70^ 71. 

It is a long established requirement for a full ai}d fair 
hearing that nothing can be treated as evidence whichj is not 
introduced as such. Morgan v. United States, 298 U. S. 


I 


i 
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468, 480. It is essential that litigants not be taken by 
surprise by issues of which they were not given notice and 
upon which they have had no opportunity to introduce 
evidence. Hormel v. Helvering, 312 U. S. 552, 556. 

Section 7(d) of the Administrative Procedure Act per¬ 
mits an agency to take official notice of material facts that 
do not appear in the record, but it further requires that 
the taking of such notice must be stated in the record or 
decision, and that affected parties on timely request are 
to be afforded an opportunity to disprove the noticed facts. 
When such facts are presented for the first time in a final 
decision, which immediately required petitioner to suspend 
all operations and would have required petitioner, had it 
not been for the intervention of the District Court for the 
District of Columbia and the United States Court of 
Appeals for the District of Columbia, to close down its 
entire business and disband its organization, it can scarcely 
be urged that an opportunity to disprove facts officially 
noticed in such final order provides petitioner with any 
opportunity to do anything of any consequence in its own 
defense with respect to those facts. 

The substance of the requirement for due notice is to 
provide the party affected with ample notice of the legal 
and factual issues with which he is faced and to provide 
him with due time to examine, consider, and prepare for 
them. Senate Committee Report on the Administrative 
Procedure Act (1945), pp. 16-17; S. Doc. 248, 79th Con¬ 
gress, pp. 202-203. Obviously, respondent’s arbitrary 
action in this proceeding stripped petitioner completely of 
this basic right. It has also been pointed out that state¬ 
ments of issues posed in general statutory language of 
delegations of authority to the agency are not considered 
sufficient notice of the factual issues which the affected 
party is expected to meet. House Committee Report, Ad¬ 
ministrative Procedure Act (1947), p. 27; S. Doc. 248, 79th 
Congress, p. 261. An over-simplified presentation of the 
issues with respect to public interest by the mere use of 
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the statutory term “public interest’’ obviously would not 
satisfy such requirements. 

The specific issues with which petitioner was confronted 
without adequate notice, either due to their lack bf par¬ 
ticularity or to their complete absence from the picture 
prior to the suspension order, were the issues with respect 
to the impainnent of respondent’s functions and iduties, 
the uneconomic conditions created in the industry, j unfair 
competition, and the issue of public interest. 

i 

II. Section 292.1 (d) (4), Insofar as it Purports to Authorize 
Suspension of Air Carrier Operating Authority With¬ 
out Hearing, and Respondent’s Suspension | Order 
Based Thereon, Are in Excess of Jurisdictioii Dele¬ 
gated to Respondent and Are Not Authorized by Law. 

The provision of section 292.1 purporting to authorize 
suspension without hearing of air carrier operating author¬ 
ity is itself invalid as being in excess of authority delegated 
to the respondent. Every single power delegated to re¬ 
spondent by the Congress relating to the suspension or 
revocation of operating authority under title IV d)f the 
Civil Aeronautics Act specifically requires notice and hear¬ 
ing prior to suspension. Suspension power is delegated to 
respondent in only two instances in the Civil Aeronautics 


Act. These are to be found in Sections 401(h) and 402(g) 
(Supp. 44-5). They apply, respectively, to air carrier cer¬ 
tificates and to foreign air carrier permits, and require 
notice and hearing for suspension of either one of | these 
operating rights. The analogy to Letters of Registration, 
the only other air carrier operating rights granted pur¬ 
suant to the Act, can scarcely be ignored if any effect} is to 
be given to the requisites of substantial justice. 

The only authority granted respondent for the suspen¬ 
sion of any kind of license without hearing is conferred 
under Section 1005(a) of the Civil Aeronautics Act (emer¬ 
gency orders) and is specifically limited to emergencies 
affecting safety in air commerce (Supp. 49). Thus there 
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is a complete absence of delegated powers to respondent 
for the functions which it has arbitrarily and without war¬ 
rant in law assumed. 

On the contrary, however, there are a number of sections 
of the Civil Aeronautics Act with which respondent’s sum¬ 
mary action is at complete odds. Petitioner was charged 
in the show cause order with a violation of Section 411, an 
alleged violation constituting one of the principal grounds 
upon which petitioner’s Letter of Registration was arbi¬ 
trarily suspended, as is shown in paragraph 7 of respond¬ 
ent’s suspension order relating to alleged unfair competi¬ 
tion with other air carriers (App. 126). Section 411 of the 
Act, dealing with action which respondent may take where 
a carrier is believed to be engaging in unfair competitive 
practices, states that respondent may issue a cease and 
desist order if, after notice and hearing, the carrier in 
question is found to be engaging in such unfair competi¬ 
tion. This section first assumes, appropriately, that no 
such violation is presumed at the outset; secondly, it calls 
for notice and hearing; and thirdly, if, after notice and 
hearing, a violation is established, it only empowers re¬ 
spondent to issue a cease and desist order. There is not 
the remotest suggestion that respondent could, even after 
notice and hearing, and even after a finding of a violation 
of this section, direct the complete suspension of the air 
carrier’s operating authority. Respondent can at most 
under this section order the air carrier to cease and desist 
from engaging in such violation, and then only after notice 
and hearing. 

Among other violations which petitioner is alleged to 
have committed are discriminatory practices in violation 
of Section 404(b) of the Civil Aeronautics Act (Supp. 46). 
There is no suggestion in that section as to what recourse 
respondent has, in the event of a violation of that section. 
Certainly, no suspension is authorized. However, section 
1002 (d) of the act specifically confers upon respondent the 
necessary authority to remedy a violation of 404(b). Under 
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Section 1002(d) respondent is empowered a/nd directed, in 
the event of such violations, to prescribe the lawful rate, 
fare, charge, or practice to be followed by the offending air 
carrier, but again only after notice and hearing (Supp. 49). 
There is not the slightest suggestion of a power to suspend, 
but there is a clear mandate to effect a remedy by prescrip¬ 
tion of the lawful course to be followed, and an unequivocal 
direction that this will be done only after notice and hear,- 
ing. (See United States v. Carolina Carriers Corp., 315 
U. S. 475; Kashlcmd v. Helvering , 298 U. S. 441.) 

The only section of the Civil Aeronautics Act dealing 
with the enforcement by respondent of its statute and reg¬ 
ulations through its own proceedings is to be found in Sec¬ 
tion 1002. That section specifically sets forth respondent’s, 
powers with respect to enforcement in the event of vliola- 
tions. Section 1002(b) empowers respondent to investi¬ 
gate any matter relating to the enforcement of any of the 
provisions of the Act. The following Section 10Q2(c) 
states that if, upon investigation, violations are discovered, 
respondent shall issue an order compelling compliance 
with the Act or provisions established thereunder. There 
is no discretion as to choice of action. The language i^ not 
permissive. The action to be taken is prescribed plainly in 
mandatory language. And it requires that this ordet* of 
compliance be entered only after notice and hearing. And 
again we note that the power to direct arbitrarily or other¬ 
wise a suspension of operations is conspicuous by its 
absence. Yet here and only here are to be found respond¬ 
ent’s enforcement powers under its own procedures. Re¬ 
spondent is nowhere authorized to adopt the device, of 
suspension as an enforcement weapon. 

The only color of authority under which respondent pur¬ 
ports to act in suspending petitioner’s Letter is the gen¬ 
eral language of the Act which can under no circumstances 
contravene the express language of respondent’s empower¬ 
ing statute. Respondent apparently relies primarily on 
on Section 205(a), its general enabling clause, which dpes 
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no more than give respondent power to implement with 
general or special rules and regulations the specific man¬ 
dates of the statute (Supp. 44). It is purely a power 
of implementation and must necessarily be exercised in a 
manner consistent with the express language of the statute. 
That section itself makes clear that the powers thereby 
conferred must be exercised “pursuant to and consistent, 
with the provisions of this Act.” Since the power of sum¬ 
mary suspension is nowhere granted to respondent, but, on 
the contrary, is plainly denied to it, that power cannot 
therefore be read into the statute by respondent through a 
general enabling clause. Had Congress intended that re¬ 
spondent have any such power, it could have and would 
have granted it directly to respondent through Section 1005 
(a) dealing with emergency orders (Supp. 49) or in any 
number of other logical places in the Act. Respondent, in 
the absence of such a grant of power, cannot take upon it¬ 
self the privilege of redrafting the statute, and especially 
is this true when the power which respondent seeks to exer¬ 
cise is plainly contrary to every other provision of the Act 
which deals with suspension or related matters. (See Labor 
Board v. Newport News Co., 308 U. S. 241, 250; Republic 
Steel Corp. v. Labor Board, 311 U. S. 7, 10-11.) 

Congress, in enacting the Civil Aeronautics Act, and in¬ 
numerable other regulatory statutes, clearly did not intend 
to give those charged with the carrying out of those laws, 
unlimited powers. The Supreme Court has repeatedly held 
that in the absence of express statutory provisions, the 
actions of the board or agency must be closely scrutinized, 
less they run rampant over the statutory and constitutional 
rights of those subject to their orders and directives. As 
that court said in Republican Steel Corp. v. Labor Board, 
supra: “We do not think that Congress intended to vest 
virtually unlimited discretion to devise punitive measures 
and thus to prescribe penalties . . . which the Board may 
think would effectuate the policies of the Act.” (See also 
Consolidated Edison Co. v. National Labor Relations 
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Board, 305 U. S. 197, 235, 263; National Labor Relations 
Board v. Pennsylvania Greyhound Lines, 303 U. S. 261, 267, 
268; St. Joseph Stockyards v. U. S., supra; ICC v. Illinois 
Central Railway Co., supra; Labor Board v. Newport News 
Co., supra.) 

In the event that respondent makes the very tehuous 
argument that in granting the operating rights in question 
respondent is free to attach such terms, conditions, anfl lim¬ 
itations as it deems fit, a few pertinent observations sjhould 
be made on that point. In the first place respondent jcould 
go no further than to attach reasonable terms, conditions, 
or limitations. What is reasonable obviously depends on 
the facts and circumstances in a particular case. Thejfacts 
and circumstances involved here are relatively simplej. 

In 1938, shortly after the adoption of the Civil Aero¬ 
nautics Act, respondent adopted an economic regulation 
(also entitled Section 292.1) exempting so-called “non- 
scheduled” air carriers from almost every provision 
of title IV of the Act. A non-scheduled carrier 
was defined as any carrier which “does not hold 
out to the public by advertisement or otherwise that 
it will operate one or more airplanes between any des¬ 
ignated points regularly, or with a reasonable degree of 
regularity, upon which airplane or airplanes it will accept 
for transportation, for compensation or hire, such members 
of the public as may apply therefor or such express or qther 
property as the public may offer.” For all practical pur¬ 
poses this provision of the original 292.1 exemption carder 
was virtually identical to the provision contained ip the 
existing 292.1 exemption order. This very important; dis¬ 
tinction between the original exemption order and the 
present one, however, should be noted and that is that in 
the original exemption order there was no provision delat¬ 
ing to the s'lispension or revocation of the operating 
authority granted therein. In other words, when the basic 
authority for the operations of irregular or non-schecluled 
carriers was originally granted in 1938, it was granted 
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without any time limitation, except that it was said to be 
effective until such time as the Board should “adopt 
further rules, regulations or orders with respect to such 
matter.” But no provision was included authorizing or 
even suggesting the authorization of suspension by re¬ 
spondent of the general operating authority granted, and 
particularly, of suspension in individual cases. 

In May of 1946, after an investigation and hearing on 
the subject of non-scheduled operations ( Investigation of 
Nonscheduled Air Services, 6 CAB 1049 (1946)), the re¬ 
spondent adopted an amendment to Section 292.1 of its 
economic regulations, effective June 15, 1946. The effect 
of that amendment was to continue in effect the basic pro¬ 
visions of the original exemption order. The regulation 
•was enlarged somewhat by requiring non-scheduled car¬ 
riers to register with respondent and to submit certain re¬ 
ports to respondent. Other than these relatively minor 
changes in the regulation, no other changes were made and 
none was made in the basic concept of the regulation; the 
regulation was thus continued without my provision con¬ 
cerning the possibility of a revocation or suspension of 
operating rights granted under that regulation. The im¬ 
portance of this is simply that not until the present version 
of the regulation became effective on June 10, 1947, was 
there any provision by respondent or by anyone else that 
the operating rights granted pursuant to Section 292.1 were 
subject to suspension or revocation by respondent, and 
least of all, subject to summary suspension. In other words 
in 1938 certain operating rights were granted by respond¬ 
ent by virtue of Section 292.1. Carriers and other persons 
were openly invited by that regulation to engage in irregu¬ 
lar air transportation with a bare minimum of economic 
regulation. The regulation constituted an invitation to set 
up relatively large businesses, to invest capital, to build an 
organization upon which many people would become de¬ 
pendent for their livelihood. There was no limit to the 
size that such organization could reach. Immediately after 
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the war, and prior to respondent’s inclusion of the Suspen¬ 
sion provision, a large number of people took the oppor¬ 
tunity to get into the aviation business pursuant to that 
exemption order; countless aviation companies, including 
petitioner, many involving substantial investments, were 
founded throughout the nation under the authority bf that 
regulation, long before any provision relating to suspension 
was adopted by respondent. 

Respondent’s existing exemption regulation does not 
grant any new rights that are not conferred by its original 
regulation adopted in 1938. It does in fact limit the scope 
of the exemption to a considerable degree and requires the 
reporting of considerably more information than was origi¬ 
nally required. But no new rights were granted or created 
by the issuance of the exemption regulation as it now 
stands today. Whether or not respondent could issue a 
regulation granting substantial operating rights which 
would be the occasion for considerable investment, ^nd in¬ 
clude therein a provision providing for summary Suspen¬ 
sion of those operating rights is of no import in thfs pro¬ 
ceeding. But it is clear beyond all question that rejspond- 
ent cannot, through its regulations, create substantial oper¬ 
ating rights and consequently large businesses involving 
substantial investments—create those rights without any 
conditions or other provisions with respect to summary 
suspension—and subsequently, after those enterprises be¬ 
come well established, going concerns, lawfully or properly 
insert a provision empowering respondent to suspend 
without hearing the operating rights previously granted. 

m. Respondent’s Findings in Its Suspension Order Are 
Arbitrary, Capricious, and Not in Accordance With 
Law. 

Section 1005(f) of the Civil Aeronautics Act (Supp. 50) 
requires respondent to set forth in every order the findings 
of fact on which said order is based. Under Sectibn 8(b) 
of the Administrative Procedure Act (Supp. 56), it is 


! 
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required that all decisions shall include a statement of the 
findings and conclusions, as well as the reasons or bases 
therefor, upon all the material issues of fact, law, or discre¬ 
tion presented in the record. The Committee Reports re¬ 
lating to the Administrative Procedure Act show that it was 
clearly intended that the agency must state the basis for 
its findings and conclusions and that such findings and con¬ 
clusions must be sufficiently related to the record as to ad¬ 
vise the parties of their record basis. Moreover, it is clear 
that findings and conclusions must include all the relevant 
issues presented by the record in the light of the law in¬ 
volved. (Sen. Rep. pp. 24-25; H. Rept. 39; S. Doc. No. 
248, 79th Congress, pp. 210-211, 273); see also Phelps- 
Dodge Corp. v. The National Labor Relations Board, 313 
U. S. 177, 194-197). The only issues presented by the rec¬ 
ord of this proceeding are those arising out of respondent’s 
order to show cause and the accompanying motion of the 
Enforcement Attorney and petitioner’s answer to the alle¬ 
gations contained therein. Clearly then, findings by respon¬ 
dent with respect to only an insignificant number of these 
issues, the failure to show the reasons or bases therefor, 
and findings which are in fact wholly unrelated to the rec¬ 
ord, fail completely to meet the requirements of the 
Civil Aeronautics Act or of the Administrative Procedure 
Act, and under these circumstances are patently arbitrary 
and capricious. 

Furthermore, Section 1006(e) of the Civil Aeronautics 
Act (Supp. 51) requires that there be substantial evi¬ 
dence to support respondent’s findings of fact. With 
respect to the customary requirements of justice on this 
point, the Attorney General has pointed out that the 
provision of the Administrative Procedure Act requiring 
that agency action must be supported by reliable, probative, 
and substantial evidence, is purely a restatement of the ex¬ 
isting law (Attorney General’s Manual on the Administra¬ 
tive Procedure Act, 1947, p. 76). 

Further on this question, Section 7(c) of the Administra¬ 
tive Procedure Act (Supp. 56) provides that “no sane- 
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tion shall be imposed except upon consideration! of the 
whole record or such portions thereof as may be cited by 
any party and as supported and in accordance with the re¬ 
liable, probative, and substantial evidence.’’ Under Sec¬ 
tion 10(e) of the Administrative Procedure Act (Supp. 
59), this court is compelled to “hold unlawful atid set 
aside agency action, findings, and conclusions found to be 
... unsupported by substantial evidence in any case Subject 
to the requirements of Sections 7 and 8 or otherwise re¬ 
viewed on the record of an agency hearing provided by 
statute.” (Supp. 56) The applicability to the proceed¬ 
ing of Sections 7 and 8, relating to hearings and decisions, 
respectively, depends, according to Section 5 (Supp. 55) 
on whether “adjudication in this case is required (>y the 
Civil Aeronautics Act to be determined on the record after 
opportunity for hearing. Section 2(d) of the Admiiiistra- 
tive Procedure Act (Supp. 55) defines “adjudication” 
as “agency process for formulation of an order.” 

Section 5 of the Administrative Procedure Act prescrib¬ 
ing rules governing adjudication applies in “every case 
of adjudication required by statute to be determined bn the 
record after opportunity for agency hearing.” (italics 
supplied.) 

Respondent’s enforcement proceeding raised, intef alia , 
issues as to whether a cease and desist order or some other 
form of order compelling compliance should issue against 
petitioner as a result of the proceeding. Respondent is 
authorized by its statute to issue such an order only after 
opportunity for hearing has been afforded petitioner! pur¬ 
suant to Section 1002(c) of respondent’s statute (Supp. 
49). 

This then is a “case of adjudication required by statute 
to be determined on the record after opportunity for agency 
hearing.” 

The enforcement proceeding instituted by respondent’s 
show cause order is entitled a “Suspension and Revoca¬ 
tion” proceeding. And that order concludes with a direc- 
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tion that * 1 This proceeding be assigned for public hearing 
before an Examiner of the Board at a time and place here¬ 
after to be designated.’’ (Italics supplied.) 

With the various alternatives presented, three of which 
require beyond any question whatsoever a hearing, and with 
these alternatives incorporated in a single proceeding, with 
respondent’s own directive that the case, in its entirety, be 
set down for hearing, and with the issue of unfair competi¬ 
tion which requires a hearing under Section 411 of respon¬ 
dent’s statute, and with the inclusion in the proceeding of 
an issue with respect to discrimination under Section 404, 
for remedy of which a hearing is required by Section 
1002(d), there surely can be no serious contention that this 
entire proceeding with its combined, commingled, and inter¬ 
dependent issues does not fall squarely within the provision 
of Section 5 of the Administrative Procedure Act which 
lays down certain procedural requirements in “every case 
of adjudication required by statute to be determined on the 
record after opportunity for an agency hearing.” (Italics 
supplied.) 

Unless we are to pay blind tribute to mere form at the 
sacrifice of the substantive issues and values involved, it is 
impossible to believe that a suspension of operations (com¬ 
plete disaster for any Large Irregular Air Carrier) could 
conceivably be ordered without a hearing , while an order 
merely directing that operations conform to applicable law 
can only be entered after notice and hearing. Certainly no 
judicial tribunal charged with the administration of 
justice in accordance with the concepts of due process will 
ever permit such arbitrary and capricious power to be read 
into a statute that, wherever it approaches or touches on 
such matters, manifestly denies the existence of such de¬ 
structive and uninhibited power. 

Respondent will argue in effect, as it has already, that it 
must have this unrestrained power in order that it may 
club to death or to complete insensibility other supposed 
recalcitrants. If respondent feels constrained to put peti- 
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tioner out of business, for one reason or another, it tas ade¬ 
quate procedures which may lawfully be employed with that 
objective in mind, and petitioner has been unable tJo detect 
any lessening or slowing of respondent’s action and inaction 
directed to that end. Petitioner earnestly submits however 
that the power for which respondent contends in tjhis pro¬ 
ceeding is not only unlawful but is replete with grave dan¬ 
gers. The dangers lie not in respondent’s failure to ob¬ 
tain the precedent which it seeks but rather in its jacquisi- 
tion, for once conceded, this power to summarily suspend 
operating rights will be brandished with an increasingly 
reckless abandon. Respondent’s hunger for power' of this 
kind can only be intensified with feeding. To concede this 
power is to sanction and invite further arbitrary action 
and caprice and to do absolute violence to the basic prin¬ 
ciples of due process, without which the entire judicial 
structure would be little more than an empty shell. Any 
such concession could lead to tremendous casualties in 
human endeavor, principle, and achievement befojre that 
power could again be harnessed. 

The Administrative Procedure Act in Section 9 states 
that in the exercise of any power or authority no sanction 
shall be imposed or substantive rule or order be issued ex¬ 
cept within jurisdiction delegated to the agency and as au¬ 
thorized by law (Supp. 57). The Civil Aeronautics Act 
may be searched from beginning to end without discovery 
of the delegation by Congress to respondent of any Author¬ 
ity authorizing respondent to summarily suspend Letters 
of Registration or for that matter to suspend without hear¬ 
ing, any other type of operating authority except j where 
safety matters are involved. Since safety is not anywhere 
referred to in any of respondent’s allegations or in its sus¬ 
pension order, it may be assumed that safety clearly is not 
in issue in this proceeding. 

Even assuming, arguendo, the validity of a suspension 
when such suspension is found to be in the public interest, 
such suspension could only be accomplished in a planner 
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authorized by law, after notice and hearing upon adequate 
findings based on substantial evidence properly in the rec¬ 
ord after due notice to the carrier. To go even further, and 
assume the validity of respondent’s economic regulation 
authorizing immediate suspension in the public interest, re¬ 
spondent certainly can not contend that a mere formal state¬ 
ment of an ultimate finding would support a summary sus¬ 
pension order. Yet there is no evidence whatsoever in this 
record, or of which respondent could properly take official 
notice, or anywhere else showing or even tending to show 
that a suspension of petitioner’s operations was necessary 
or justified in the public interest. And certainly there is 
not even a scintilla of evidence, information, or other mate¬ 
rial tending to show “demonstrable facts” in the “public 
interest” which fully and fairly warrant such action by the 
respondent “irrespective of the equities or injury to the 
licensee,” within the meaning of the language of the Senate 
Report on the Administrative Procedure Act. ( S . Doc. 
248, 70th Congress, pp. 211-212; App. 13-14.) 

Respondent’s suspension order is therefore not supported 
by adequate findings, is based on either no evidence at all 
or no substantial evidence, and was issued without notice 
to petitioner and without opportunity to petitioner to be 
heard, and is therefore arbitrary and capricious and viola¬ 
tive of the Civil Aeronautics Act and the Administrative 
Procedure Act. 


IV. 

The Findings in Respondent’s Suspension Order Are Un¬ 
supported by Substantial Evidence. 

Respondent’s first finding in its suspension order relates 
to the frequency of petitioner’s operation and rests en¬ 
tirely upon inferences and “implications” created by 
petitioner’s operational reports. Even assuming the cor¬ 
rectness of the inference drawn by respondent from said 
operational reports, such inference would be insufficient 
basis for a suspension of petitioner’s Letter of Registra- 
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tion without a hearing and without any opportunity to 
rebut such inferences and implications as were raised by 
said reports. (See West Ohio Gas Co. v. Commission, 294 
U. S. 63, 69-70, 71.) 

There is no provision contained in Sec. 292.1 which speci¬ 
fies with any reasonable degree of precision wh$t regu¬ 
latory and frequency of operations is permitted. There is 
no provision requiring Irregular Air Carriers to limit their 
flights to any particular number or frequency. The sole 
reference to frequency and regularity appears in See. 292.1 
(b) in the definition of an Irregular Air Carrier. ;At best 
the definition sets up a standard of the vaguest possible 
type. Operating as petitioner does with large conimercial 
aircraft specifically contemplated by Sec. 292.1, a certain 
minimum degree of frequency is essential to permit of the 
mere possibility of profitable operation. It is nqt to be 
presumed that the Board enacted a regulation und^r which 
profitable operations are and were intended to be impos¬ 
sible regardless of the ability and efficiency of the operator. 
Permissible frequency of flights is a question upon which 
petitioner had a right to be heard, and to contend for a 
reasonable and proper interpretation of the extremely 
vague and uncertain standard set up by Sec. 292.1(b). 

Respondent’s second finding in the suspension! order, 
relating to certain allegations which respondent concludes 
that petitioner did not deny it its answer to respondent’s 
order to show cause, is contrary to fact and, therefore, 
unsupported by the record. Petitioner in its answer to 
respondent’s order to show cause either denied the! allega¬ 
tions referred to in respondent’s second finding |or dis¬ 
claimed knowledge of the same, the result of which must 
be construed as a denial (Rule 8(b) Federal Rules jrf Civil 
Procedure). 

Petitioner’s answer to respondent’s show cause order 
pointed out that if any tariff violations had occurred they 
were purely the result of inadvertent error on the part of 
petitioner’s ticket agents and further made it clear that no 
such tariff violations were presently being committed. 
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Furthermore the failure to have a tariff on file or the 
charging of rates different from those set forth in the 
carrier’s tariff would violate provisions of the Act with 
which compliance could be compelled, but only after notice 
and hearing. Specific penalties are authorized for knowing 
and willful tariff violations under the Civil Aeronautics 
Act (Sec. 902(d)) (Supp. 47), but no such action has 
been proposed by respondent nor has respondent issued 
an order of compliance either with or without hearing but 
rather has resorted to the arbitrary, unlawful, and infinitely 
more drastic course of a summary suspension order. More¬ 
over, if such alleged tariff violations are construed to con¬ 
stitute violations of Sec. 411 under the Act, regarding unfair 
competitive practices, notice and hearing are specifically 
required under that section before an order of compliance 
may be entered against the alleged violator. Past tariff 
infractions which, if committed, were inadvertent, provide 
no proper basis for the suspension of operations. Such 
errors as were made in the past and either called to peti¬ 
tioner’s attention by respondent or discovered by peti¬ 
tioner itself were immediately corrected, as respondent well 
knows. Opportunity for adjustment is one of the funda¬ 
mental precepts of the Administrative Procedure Act (Sec. 
5(b)) (Supp. 55-6) as respondent also well knows, since it 
has adopted the principle in its own Rules of Practice 
(Sec. 285.15(b)). 

Respondent’s fourth finding, to the effect that petitioner 
had not to that date indicated that any adjustments would 
be made with respect to any of the alleged unlawful opera¬ 
tions and practices, and the fifth finding based on respond¬ 
ent’s official knowledge to the alleged effect that petitioner’s 
frequency of operations has increased, do not, of course, go 
to the point of justifying or authorizing suspension. Their 
sole purpose would appear to be to justify institution of en¬ 
forcement proceedings within the limitation imposed by Sec¬ 
tion 9(b), or to authorize going ahead with a hearing pursu¬ 
ant to Section 5(b) of the Administrative Procedure Act. 
We assume that respondent does not intend to reverse the 


purpose of those sections by seeking to rely on alleged 
failure to make adjustments in justifying its exercise of a 
more drastic administrative action than would otherwise be 
permissible. 

Furthermore it is petitioner’s position that it has done 
nothing unlawful with respect to frequency of flight 1 and it 
could not make adjustments and still protect what jit con¬ 
ceives to be its proper rights. In fact petitioner has cor¬ 
rected all alleged violations, except those concerning fre¬ 
quency of flights, in accordance with suggestions of the 
Board’s Enforcement Attorneys. 

Respondent’s sixth finding to the effect that petitioner 
has failed to show cause why its Letter of Registration 
should not be suspended during the pendency of the en¬ 
forcement proceeding is meaningless. It is no more than 
a compounding of respondent’s abuse of the administra¬ 
tive process. It is an ultimate finding without founda¬ 
tion in fact or any support whatever in the record. 

Respondent’s seventh and last finding rests entirely 
upon the validity of its previous findings and includes 
among other things the finding that petitioner’s operations 
and activities under the circumstances previously slet out 
in its earlier findings constitute unfair competition with 
the operations of other air carriers and is adverse jfco the 
public interest. It has previously been pointed oulfc that 
respondent’s only authority for either remedial orj puni¬ 
tive action with respect to unfair competition rests! upon 
a provision of the Act which specifically requires notice 
and hearing prior to action by respondent. Respondent’s 
finding to the effect that petitioner’s alleged operations 
and practices are adverse to the public interest is aiji ulti¬ 
mate finding wholly unsupported by the record. There is 
not in this record one iota of evidence relating tb the 
effect on the public interest of petitioner’s alleged opera¬ 
tions and practices other than this finding which stands 
alone and unsupported in the record and in respondent’s 
summary order of suspension. Respondent has nierely 
adopted certain of its statutory language as a finding on 
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this point. Not only is there no evidence in the record, 
but there is no evidence, information, or other matter of 
which respondent could properly take official notice in 
support of this finding. Even assuming that there were 
matters tending to support this finding and which would 
properly be the subject of official notice, such matters 
could not properly be officially noticed without advising 
petitioner of what those matters were and without afford¬ 
ing petitioner notice and opportunity to be heard with re¬ 
spect to those matters. 

Assuming for the moment the validity of section 292.1 
(d) (4) of respondent’s Economic Regulations, respond¬ 
ent’s action thereunder in this case is patently invalid. 
Even that section permits of suspension only upon a find¬ 
ing that such action is required in the public interest. 
Under the Administrative Procedure Act a public interest 
finding for this purpose would appear to require respond¬ 
ent’s finding that the immediate necessity for the due 
exercise of the laws overrides the equities or injury to 
the licensee and that the need for such action is manifest. 
(Supp. 57; App. 13, 14.) Respondent’s findings there¬ 
fore with respect to public interest are founded on no 
such showing, are supported by no basic findings of fact, 
rest on a predetermination of issues that require hearing, 
rely on matters of which petitioner had no notice and no 
opportunity to meet and are therefore wholly inadequate 
and improper. 


V. 

There Were Serious Irregularities in the Administrative 
Proceedings Before Respondent Which Constituted a 
Gross Abuse of the Administrative Process and Re¬ 
sulted in Prejudicial Error With Respect to Petitioner. 

American Airlines, although it was not a party, filed 
voluminous pleadings over petitioner’s strenuous objec¬ 
tions in the enforcement proceedings before respondent. 
American’s pleadings contained such arguments and al- 
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leged * ‘ evidence ’ ’ of violations by petitioner that it soon 
became apparent that the enforcement proceeding before 
respondent had become a content between American Air¬ 
lines, major representative of the certificated air carriers, 
and petitioner, rather than a normal enforcement proceed¬ 
ing between the respondent and petitioner. Although 
American filed a petition for leave to intervene in that 
proceeding on June 18, 1948, its petition was not granted 
by respondent until August 24, same time after the peti¬ 
tion for review was filed in this court. During the j two 
months prior to its becoming admitted as a party toj the 
proceeding American participated in the proceeding ex4ctly 
as a party, entirely on its own initiative and by its own 
authority. 

In addition to filing numerous exhibits which purported 
to be “evidence’’ against petitioner, American filed a fiao- 
tion for immediate suspension of petitioner’s operations 
and participated fully in the pre-hearing conference with 
respect to the formulation of issues to be tried and the 
evidence to be required of petitioner. Petitioner on nu¬ 
merous occasions objected strenuously to the various plead¬ 
ings filed by American and to American’s unauthorized 
participation in the proceedings. Subsequent to the pre¬ 
hearing conference American Airlines made additional 
filings, again urging upon respondent the immediate sus¬ 
pension of petitioner’s operations, urging that respondent 
act “immediately, firmly, and drastically” with respect 
to this matter and arguing that the Board’s suspension 
action should not be delayed “for one hour”. Three d^ys 
later respondent’s order suspending petitioner’s opera¬ 
tions was issued. This unauthorized participation, inter¬ 
vention, and pressure of American Airlines is believed to 
have contributed substantially to the issuance of respond¬ 
ent's suspension order. Petitioner believes that Ameri¬ 
can Airlines should not under any circumstances have been 
permitted to intervene or participate in the enforcement 
proceedings and that its participation constituted a grpss 
abuse of the administrative process. But even if it were 
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conceded that intervention by American would have been 
proper, the nature of American Airlines participation in 
the enforcement proceeding could in no instance be con¬ 
sidered proper. Respondent’s own rules of practice re¬ 
lating to participation by other parties in suspension or 
revocation proceedings regarding certificates of public con¬ 
venience and necessity presents the only analogy under 
respondent’s rules of practice by which propriety of Amer¬ 
ica’s action in the enforcement proceeding can be tested. 
Sction 285.12 of respondent’s economic regulations makes 
it abundantly clear that the submission of “evidence” by 
such parties in the early stages of the proceeding is im¬ 
proper. Such parties are entitled, if at all, only to pre¬ 
sent evidence at the hearing. 

Petitioner’s repeated objections to American’s partici¬ 
pation in the proceeding were completely ignored by re¬ 
spondent and respondent took no action whatsoever on 
American’s petition for leave to intervene until after the 
suspension order was issued to petitioner, and after peti¬ 
tion for review had been filed in this court. In the mean¬ 
time, through respondent’s complete inaction, American 
was permitted to flood the record with pleadings, motions, 
exhibits, affidavits, and arguments, all of which were di¬ 
rected toward the immediate suspension of petitioner’s 
operations and plainly designed to force respondent by 
sheer weight of force and argument to take just that ac¬ 
tion. Such matter and material as was filed by American 
in the enforcement proceeding is, under respondent’s or¬ 
ganizational framework, brought to the attention of the 
individual members of the Civil Aeronautics Board and 
despite all intentions to the contrary cannot escape con¬ 
sideration by the Board. American Airlines is the larg¬ 
est, most powerful, and most influential domestic air car¬ 
rier in the entire aviation industry and it can scarcely be 
urged or argued that the vehement pleadings of American 
Airlines improperly filed in the enforcement proceeding and 
undoubtedly brought to the attention of the individual 
members of the Board played no part in the issuance of 
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the suspension order. In view of these circumstances, 
petitioner therefore believes that these serious irregulari¬ 
ties were unquestionably prejudicial to petitioner! (App. 
17-20). (See XJmted States v. Pierce Auto, 327 U. 515.) 

VI. ! 

i 

Respondent’s Suspension Order Was Issued Without 
Observance of Procedure Required by Law. | 

i 

Respondent’s suspension order not only violated nu¬ 
merous provisions of its own empowering statute, a$ here¬ 
inbefore discussed, but also did violence to the language 
and the purpose of the Administrative Procedure Act 
(Supp. 55 et seq.). 

Respondent failed to give petitioner notice and hearing 
with respect to the issues on which its suspensionI order 
was based contrary to Sections 5, 7 and 8 of Administra¬ 
tive Procedure Act. 

Respondent’s suspension order contained no basi<t find¬ 
ings of fact. Contrary to the provisions of Sectioq 8(b) 
of the Administrative Procedure Act, respondent’^ sus¬ 
pension order fails to disclose a statement of the reasons 
or bases for each of its findings. Moreover, some of its 
findings show no basis whatever. In fact contrary xo the 
requirement in Section 7(d) of the Adminitrative Ifroce- 
dure Act that agency’s findings must be based upon sub¬ 
stantial evidence that is a matter of record in the proceed¬ 
ing, respondent’s suspension order indicates that respond¬ 
ent took official notice of certain matters but fails t<j> dis¬ 
close either specifically or generally what those matters 
were. The Administrative Procedure Act requires that 
whenever any finding is based on official notice thait the 
matters officially noticed must be disclosed and the adverse 
parties must then be given an opportunity to rebijit or 
to explain such facts. Not only did respondent fail to 
give petitioner an opportunity to meet, explain, or febut 
certain facts officially noticed and upon which respond¬ 
ent’s order was based, but with the exception of certain 
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flight reports it even failed to disclose the nature of those 
facts. Thus even had time been afforded to meet facts 
officially noticed petitioner would not even know what 
facts it could be expected to meet. (Sec. 7(d).) 

In addition to stating in its order of suspension that 
certain specified facts were officially noticed by the re¬ 
spondent, respondent goes further and states in very gen¬ 
eral language that other facts were also officially noticed. 
With respect to respondent’s findings as to uneconomic 
conditions created by petitiner’s operations and a finding 
to the effect that petitioner’s operations interfered with 
the proper exercise of petitioner’s functions and duties, 
these matters were raised in the order of suspension for 
the first time. Neither of these constitutes a violation of 
the Civil Aeronautics Act. Neither of these was known 
by petitioner to be in issue in the proceeding. Neither 
was mentioned in respondent’s order to show cause or in 
the accompanying motion of the enforcement attorney. 
Nothing was mentioned with respect to them in any of 
the pleadings or at the pre-hearing conference or any¬ 
where else to petitioner’s knowledge. Yet respondent’s 
suspension order is predicated on these findings. In so 
far as petitioner knows there is not one iota of evidence 
in the record relating to such findings. Nor would it 
appear that they are of such nature as would properly be 
subject to official notice, but irrespective of whether they 
are or are not a proper subject for official notice, respond¬ 
ent had no notice of these matters prior to the issuance 
of the suspension order, does not know what, if any, facts 
are alleged to be related to these findings, and has not 
been given any opportunity to rebut, examine, explain, or 
offer evidence to the contrary. (See 7. C. C. v. Louisville 
& Nashville Railway Co., 215 U. S. 452; United States v. 
Baltimore, 0. S. W. R. Co., 226 U. S. 314; Morgan v. United 
States, 304 U. S. 1; Final Report Attorney General’s Com¬ 
mittee on Administrative Procedure (1941), pp. 71-72; 
Webre Steik Co. Ltd. v. Commissioner of Internal Rev- 
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enue, 324 U. S. 164; Republic Aviation Corp. v. Labor 
Board , 324 U. S. 793.) 

Respondent’s suspension order is unsupported by the 
record, contrary to the requirements of the Civil Aero- 
nautics Act, the Administrative Procedure Act, and the 
requirements of due process. 

Section 9 of the Administrative Procedure Act sftates 
that no sanction shall be imposed or substantive rule or 
order be issued except within jurisdiction delegated to 
the agency and as authorized by law. 

Section 10(e) of the Administrative Procedure Act re¬ 
quires that courts shall hold unlawful and set aside agency 
action, findings, and conclusions unsupported by substan¬ 
tial evidence. A finding without substantial evidence to 
support it is an arbitrary and capricious finding that 
does violence to the law and must be set aside byj the 
courts. Radio Commission v. Nelson Bros , 283 U. S. 1266; 
Labor Board v. Sands Manufacturing Company, 306 U. S. 
332. 

Section 7(c) of the Administrative Procedure Act re¬ 
quires that the evidence relied upon must be reliable, pro¬ 
bative, and substantial. Agencies must examine and con¬ 
sider the whole of the evidence relevant to any issue;and 
decide in accordance with this evidence. Under these pro¬ 
visions the function of the agency clearly is not to decide 
arbitrarily or in disregard of the evidence or upon sur¬ 
mise, suspicion, or untenable evidence. Judgment must 
be on the whole record and in accordance -with substantial 
proof, an evidentiary safeguard that is repeated in Sec¬ 
tion 10(e). Agencies must fully comply and the courts, 
pursuant to Section 10 of the Administrative Procedure 
Act, must enforce all of these requirements diligently. 
House Committee Report (1947) p. 37; S. Doc. 248, 79th 
Congress, p. 271. 

Respondent is not authorized under its statute to iput 
an end to unfair competition without a hearing (Sec. 411); 
it cannot compel compliance through its own procedures 
without a bearing (Sec. 1002(c)); nor can it eliminate iiis- 
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criminatory practices without a hearing (Secs. 404, 1002 
(d)). It can, without a hearing, order the filing of cer¬ 
tain reports, memoranda, or agreements that it desires 
(Secs. 407, 412, 1005(e)), and if necessary compel their 
submission through judicial enforcement (Sec. 1007) and 
invoke criminal penalties for failure to comply with its 
orders respecting such matters (Secs. 902(a), 902(e)); 
and the same situation prevails with respect to tariff vio¬ 
lations (Secs. 403, 902(a), 902(e), and 1007). 

On what legal or equitable basis then can respondent’s 
suspension order rest? With respect to enforcement of 
the Civil Aeronautics Act or of requirements thereunder, 
the Act provides that respondent cannot even make find¬ 
ings of violations until after notice and hearing (Section 
401(h), 402(g), 411 and 1002(c), (d)). Respondent’s ac¬ 
tion in this case constitutes an unnecessary and unauthor¬ 
ized ursurpation of power contrary to and inconsistent 
with the remedial and punitive measures specified in re¬ 
spondent’s empowering statute. 

The findings which allege that petitioner’s activities 
lead to unsound economic conditions in the industry and 
interfere with respondent’s functions and duties under 
the Act do not disclose any violation of any requirement 
of the Act, have no basis whatever in the record and 
could not under these circumstances warrant any suspen¬ 
sion of operating rights, least of all an arbitrary and sum¬ 
mary suspension. 

Respondent’s ultimate finding on the “public interest” 
can be no better than the basic findings on which it pur¬ 
ports to rest. There is in fact not one fragment of evi¬ 
dence or evidentiary information in the record that will 
support any of the basic findings upon which the ultimate 
finding of public interest can properly be founded. And 
even if there were, there could still be no justification or 
authority for a summary suspension order. That respond¬ 
ent deems sufficient for a summary suspension a finding 
that the public interest requires it, certainly does not make 
it so, especially when the statute itself, nowhere in any of 
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its language, either generally or particularly, authorizes 
a summary suspension of any operating rights or license 
conferred under Title IV of the Act. 

VII. 

Respondent’s Suspension Order Constitutes a Denial of 
Due Process of Law in Violation of the Fifth Amend¬ 
ment of the Constitution. 

This conclusion is so evident as to scarcely require 
argument. Due process of law signifies a right to be heard 
in one’s defense prior to being deprived of life, liberty, 
or property. {Robey v. Elliott, 167 U. S. 407, 417.) Vjhat- 
ever else may be uncertain about the term, all authorities 
agree that it inhibits the taking of a man’s liberty or prop¬ 
erty contrary to settled usages and modes of procedure 
without notice or an opportunity for a hearing. ( Ochba v. 
Hernandez y Morales, 230 U. S. 139.) 

This basic principle of due process is particularly! ap¬ 
plicable under our present system of administrative, or 
quasi-judicial regulatory agencies. No contention is made 
that the legislature does not have the power to create feud 1 
bodies. However, when the legislature appoints an agent 
to act within a sphere of legislative authority, that agency, 
in order to make a finding, must meet the requirements of 
due process, as in according a fair hearing and acting 
upon evidence, not arbitrarily. St. Joseph Stockyard v. 
United States, 298 U. S. 38, 51; West Ohio Gas Co. v. Com¬ 
mission, 294 U. S. 63, 69-70, 71. 

Further, because Congress has normally provided! by 
statute for hearings, the line between hearings required 
for constitutional reasons and those provided by statute 
has become blurred, and there is considerable difficulty in 
ascertaining, in the absence of express statutory provision, 
the propriety of claims for a fair hearing. Morgan v. 
United States, 298 U. S. 468, 473; Morgan v. United States, 
304 U. S. 1, 15; Yakus v. United States, 321 U. S. 414, 436- 
437; Final Report of Attorney General’s Committee (1941) 
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p. 61 et seq. Nonetheless, in any passing review of the 
authorities on the question, it becomes exceedingly appar¬ 
ent that, with few exceptions, orders issued by a quasi¬ 
judicial administrative agency are not valid, if the agency 
has not afforded the defendant a fair opportunity for 
hearing. The position occupied by administrative agen¬ 
cies is unique in the realm of judicial authority, and the 
courts generally concur in holding that the power of such 
bodies must be kept under constant surveillance and within 
prescribed limits. As the United States Supreme Court 
said in Morgan v. United States, 304 U. S. 1, at pp. 16-18: 

“. . . in administrative proceedings of a quasi-ju¬ 
dicial character the liberty and property of the citi¬ 
zen shall be protected by the rudimentary require¬ 
ments of fair play. These demand a fair and open 
hearing. . . .” 

See also: St. Joseph Stockyards Co. v. United States, supra; 
Ohio Bell Telephone Co. v. PUC, 301 U. S. 292; Railroad 
Commission v. Pacific Gas and Electric Co., 302 U. S. 388; 
Morgan v. United States, 304 U. S. 1. 

Further, the same court speaking at pp. 1132 and 1133 
of the case defined the right to a fair hearing in this 
manner: 

“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to meet 
them. . . . Those who are brought into contest with 
the Government in a quasi-judicial proceeding aimed 
at the control of their activities are entitled to be 
fairly advised of what the Government proposes and 
to be heard upon its proposals before it issues its 
final command.’’ 


* * # 

“The requirements of fairness are not exhausted 
in the taking or consideration of evidence but extend 
to the concluding parts of the procedure as well as to 
the beginning and intermediate steps.” 
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Thus it is clear from the foregoing that in view! of the 
fact that the petitioner was given neither opportunity to 
be heard, nor even reasonable opportunity to examine, or 
be confronted with the evidence against it, there has not 
been in any sense of the word a fair hearing in thjis mat¬ 
ter, and petitioner will be in fact, put out of business, 
deprived of its economic welfare without any senjiblance 
of an opportunity to defend itself if respondent’3 order 
stands. Referring again to the Morgan case, 304 IjF. S. 1, 
where the Secretary of Agriculture had taken action to 
suspend the petitioner’s rates without adequate hearing, 
the court said that in view of the fact that the order of 
the Secretary would in all probability put petitioner out 
of business, and despite the claim of the Secretary that 
petitioner’s actions were unfair competitively, such fact, 
the court said on p. 20, “places in a strong light the es¬ 
sentials of a full and fair hearing, with the right of the 
appellants to have a reasonable opportunity to kndw the 
claims advanced against them.” (Matters within the of¬ 
ficial knowledge of the Department of Agriculture Is Bu¬ 
reau of Animal Husbandry.) 

If the action taken by the respondent in this case stands, 
it will mean that the Civil Aeronautics Board insofar as 
petitioner is able to determine, would have a poweij pos¬ 
sessed by no other peace-time agency for application in 
comparable circumstances. The whole tenor of the lan¬ 
guage of the Civil Aeronautics Act embraces a fundamen¬ 
tal concept of fairness toward those over whom it gives 
the respondent power. Sections 401(h) and 402(g) ($upp. 
44-5) of the Civil Aeronautics Act call for fair hearings 
in certificate suspension proceedings and in foreigh air 
carrier permit suspensions, and the only reasonable im¬ 
plication of such a provision is that it was intended to be 
extended to protect any and all who, for one reason or 
another, became the subject of the Board’s investigatory 
functions. If the respondent is here permitted to enforce 
its order, it will mean that wherever rights are dependent 
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upon facts, respondent could disregard the essential ele¬ 
ments of due process and capriciously make findings by 
administrative fiat. Such authority, however advantag¬ 
eous and convenient in one case, could be exercised in con¬ 
tradiction of all rational justice in another. Such authority 
clearly comes under the Constitution’s condemnation of 
all arbitrary exercise of power. ICC v. Louisville, Nash- 
voile Railroad Co., 227 U. S. 88. 

The Supreme Court has repeatedly held that action of 
the nature taken by respondent in the instant case cannot 
stand in the absence of certain prescribed requirements 
necessary to the proper and customary standards of fair¬ 
ness and justice. That court, in ICC v. Louisville, Nash¬ 
ville Railroad Co., supra, at p. 90, defined precisely the 
circumstances under which the order of a quasi-judicial 
or administrative agency would be set aside by the court 
by reason of a failure in procedural due process. Quot¬ 
ing the court directly: “. . . it has been distinctly recog¬ 
nized that administrative orders, quasi-judicial in char¬ 
acter, are void if a hearing was denied; if that granted 
was inadequate or manifestly unfair; if the finding was 
contrary to the indisputable character of the evidence, 
or if the facts found do not, as a matter of law, support 
the order made.” (Italics supplied.) See also: Tang 
Tun v. Edsell, 223 U. S. 681; Chin Yow v. United States, 
208 U. iS. 13; United States v. Baltimore and 0. S. W. R. 
Co., 226 U. S. 14; Atlantic Coast Line Railroad Co. v. 
North Carolina Corp. Commission, 206 U. S. 20; ICC v. 
Illinois Central Railroad Co., 215 U. S. 452; Southern 
Railroad Co. v. ICC, 219 U. S. 433; Muser v. Magone, 155 
U. S. 247. 

Not only is this order by the respondent void because 
it was without a hearing, but it is further void because it 
was admittedly based on matters “within the official knowl¬ 
edge” of the respondent, or upon other even more illu¬ 
sive evidence, none of which petitioner had knowledge or 
an opportunity to examine (App. 124). Such procedure 
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has been on many occasions rejected as a denial of dne 
process. The Supreme Court, in ICC v. Louisville, fifash- 
ville Railroad Co., supra, condemned an order of the ICC 
based upon, among other things, evidence within thfe offi¬ 
cial knowledge of that commission. The court 4enied 
that, because Congress had given the Commission the power 
to investigate and gather data and required the Commis¬ 
sion to obtain information necessary to enable it to barry 
out its objects, the findings of the Commission must be 
presumed to have been supported by such official knowl¬ 
edge and information. The court, on p. 92, said: j 

. . such a construction would nullify the [right 
to a hearing, for manifestly there is no hearing iwhen 
the party does not know what evidence is offered or 
considered, and is not given an opportunity to I test, 
explain, or refute. The information gathered Under 
Section 12 may be used as a basis for instituting pros¬ 
ecutions for violations of the law, and for many other 
purposes, but is not available as such, in cases Where 
the party is entitled to a hearing. The Commission 
is an administrative body and, even when it acts jin a 
quasi-judicial capacity, is not limited by the Strict 
rules of evidence. . . . (ICC v. Baird, 194 U. SL 24, 
48 L. Ed. 860.) But the more liberal the practice 
in admitting testimony, the more imperative the ob¬ 
ligation to preserve the essential rules of evidence 
by which rights are asserted or defended. In guch 
cases the Commissioners cannot act on their owp in¬ 
formation, as could jurors in primitive days. All 
parties must be fully apprised of the evidence Sub¬ 
mitted or to be considered, and must be given op¬ 
portunity to cross-examine witnesses, to inspect docu¬ 
ments, and to offer evidence in explanation or rebut¬ 
tal. In no other way can a party maintain its rights 
or make its defense. In no other way can it test; the 
sufficiency of the facts to support the finding; ! for 
even though it appeared that the order was without 
evidence, the manifest deficiency could always be j ex¬ 
plained on the theory that the Commission had be¬ 
fore it extraneous, unknown, but presumptively suffi¬ 
cient information to support the finding.” 
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It is abundantly clear from the above citation that any 
such order based upon matters within the peculiar knowl¬ 
edge or information of the respondent must be held in¬ 
valid as not in compliance with the manifest requirements 
of procedural due process. As the Supreme Court said 
again in United States v. Baltimore and 0. S. R. Co., 226 
U. S. 314, at p. 20: 

“We remark that it is stated in the Commissioner’s 
report that they base their conclusion more largely 
upon their own investigation than upon the testimony 
of the witnesses. It would be a very strong proposi¬ 
tion to say that the parties were bound in the higher 
courts by a finding based on specific investigations 
made in the case without notice to them. See: Wash¬ 
ington ex. rel. Oregon Rail and Navigation Co. v. 
Fairchild, 224 U. S. 510, 525, 56 L. Ed. 863.” 

vm. 

Respondent’s Suspension Order If Not Set Aside Will 
Cause Petitioner to Suffer Irreparable Damage and 
Injury. 

The enforcement proceeding instituted against petitioner 
by respondent is presently at one of the intermediate stages 
in respondent’s normal procedure for such cases. That 
proceeding may culminate in any one of a number of dif¬ 
ferent results. While the proceeding is entitled a “sus¬ 
pension and revocation” proceeding, those are not the only 
final conclusions available to respondent under the terms 
of its order to show cause. In addition to these alternatives, 
the proceeding may also result in an order to cease and 
desist from engaging in certain types of operations or 
practices. It may result in an entirely different kind of 
compliance order. And it may result in a finding by re¬ 
spondent that none or substantially none, of the enforce¬ 
ment attorney’s allegations are sustained by the record. 
There is also the possibility, however much respondent’s 
attorneys may deny it, that the respondent may, with re¬ 
spect to certain major policy decisions now pending before 
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it, act in such manner and reach such decisions as j would 
make the dismissal of its pending enforcement proceeding 
against petitioner appropriate and desirable. 

Petitioner firmly believes that respondent’s ultimate 
decisions on the various matters pending before it with re¬ 
spect to petitioner will result in some form of an extension 
of petitioner’s operating authority. Whether that authority 
will be enlarged, diminished or will remain the same is of no 
interest to this court. The important, in fact, extremely 
vital point, however, is that the enforcement of respond¬ 
ent’s presently stayed suspension order against petitioner 
will inevitably put petitioner out of business before de¬ 
cision will be reached by respondent on these major policy 
questions and in its enforcement proceedings. I 

Suspension of petitioner’s operating authority would, to 
put it very simply, require petitioner to shut down its Entire 
business, discharge its employees, sell its equipment at 
forced sale, cancel numerous long term leases and probably 
therefore incur substantial but unknown legal liabilities, 
abandon innumerable valuable rights, priorities, and privi¬ 
leges, and lose through disbandment of its organization the 
invaluable experience and expertness and efficiency gained 
through its personnel in two and a half years of operations. 
Impossible also to disregard are the inevitable and virtually 
irretrievable losses of good will, faithful patronage, ctredit 
standing, and established business relationships, and the 
fact of countless other disruptions that inescapably accom¬ 
pany and follow the closing down of a business. 

These tangibles and intangibles are the rewards and re¬ 
sults of the unrelenting work, effort, and design of respond¬ 
ent’s personnel, and of substantial monies invested ip the 
business. These are the products and achievements pf a 
well established and successful business. 

It is impossible to retain and keep alive these various ele¬ 
ments of the business when operations are suspended, and 
especially is this true where there can be no certainty on 
the part of anyone that operations can later be resumed. 
The overhead cannot be met, credit cannot be obtained, 
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personnel cannot be retained, creditors cannot be satisfied, 
costly equipment cannot be kept inoperative without pro¬ 
hibitive cost, and current commitments (including important 
and substantial government contracts) cannot be carried 
out. 

There can be no real question on this: a suspension order 
in the case of a Large Irregular Air Carrier does not sus¬ 
pend it terminates l It destroys! It has the inevitable ring 
of complete and utter finality. It is a suspension order only 
in bare form. Once such an order is ordered executed 
against a Large Irregular Air Carrier, with its lifting de¬ 
pendent upon the respondent’s determination of a pending 
proceeding, not just the filing of certain data, reports, or 
other material, the carrier will inevitably be forced out of 
business. That is the tremendously serious import of the 
power that respondent contends for before this court. That 
is the power that respondent would have this court leave 
respondent free to exercise in whatever manner respondent 
sees fit. Respondent asks for no more than the power to 
destroy, at its convenience, and in such arbitrary and ca¬ 
pricious manner as the moment and the mood suggest. 
Survival of a going business in which large numbers of 
American citizens have an incalculable financial, economic, 
social, and personal stake will become dependent upon a 
government of men, mood, and meditation rather than a 
government of laws. To permit respondent the power to 
issue without notice or hearing an order directing the sub¬ 
mission of certain reports is one thing, but to permit the 
power to literally destroy, without notice and hearing, an 
entire business which constitutes a substantial, living, go¬ 
ing concern in which the livelihood, the monies, the ener¬ 
gies, and the creative art and ability of innumerable people 
are inextricably involved is so grossly contrary to the rudi¬ 
ments of fair play and so adverse to the fundamental con¬ 
cepts of our judicial safeguards as to smack clearly and 
distinctly of governmental tyranny. 
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CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that this Honorable Court should hold unlawful hnd set 
aside respondent’s order of suspension. 

j 

Respectfully submitted, 

j 

G. Robert Henry 
1021 Tower Building 

Washington 5, D. C. I 

I 

Wallace M. Cohen 

1822 Jefferson Place, Nj. W. 

Washington 5, D. C. 

i 

Attorneys for Petitioners. 
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SUPPLEMENT. 

Statutes and Regulations Involved. 

1. Civil Aeronautics Act of 1938: 

General Powers. 

(a) Sec. 205(a) The Authority (Board) is empowered 
to perform such acts, to conduct such investigations, 
to issue and amend such orders, and to make and 
amend such general or special rules, regulations, and 
procedure, pursuant to and consistent with the provi¬ 
sions of this Act, as it shall deem necessary to carry out 
such provisions and to exercise and perform its powers 
and duties under this Act. (Italics supplied.) 

Certificate Required. 

(b) Sec. 401(a) No air carrier shall engage in any air 
transportation unless there is in force a certificate is¬ 
sued by the Authority (Board) authorizing such air 
carrier to engage in such transportation. . . . 

Authority to Modify, Suspend, or Revoke. 

(c) Sec. 401(h) The Authority (Board), upon petition 
or complaint or upon its own initiative, after notice 
and hearing, may alter, amend, modify, or suspend any 
such certificate, in whole or in part, if the public con¬ 
venience and necessity so require, or may revoke any 
such certificate, in whole or in part, for intentional 
failure to comply with any provision of this title or 
any order, rule, or regulation issued hereunder or 
any term, condition, or limitation of such certificate: 
Provided, That no such certificate shall be revoked un¬ 
less the holder thereof fails to comply, within a rea¬ 
sonable time to be fixed by the Authority (Board), with 
an order of the Authority (Board), commanding obe¬ 
dience to the provision, or to the order (other than 
an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the 
Authority (Board) to have been violated. Any inter¬ 
ested person may file with the Authority (Board) a 
protest or memorandum in support of or in opposi- 
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tion to the alteration, amendment, modification, sus¬ 
pension, or revocation of a certificate. (Italics sup¬ 
plied.) 

I 

Authority to Modify, Suspend, or Revoke. 

(d) Sec. 402(g) Any permit issued under the provisions 
of this section may, after notice and hearing, be al¬ 
tered, modified, amended, suspended, canceled, or] re¬ 
voked by the Authority (Board) whenever it finds such 
action to be in the public interest. Any interested 
person may file with the Authority (Board) a protest 
or memorandum in support of or in opposition to the 
alteration, modification, amendment, suspension, can¬ 
cellation, or revocation of a permit. (Italics supplied.) 

Filing of Tariffs Required. 

(e) Sec. 403(a) Every air carrier and every foreign air 
carrier shall file with the Authority (Board), and print, 
and keep open to public inspection, tariffs showing all 
rates, fares, and charges for air transportation be¬ 
tween points served by it, and between points seryed 
by it and points served by any other air carrier! or 
foreign air carrier when through service and through 
rates shall have been established, and showing to the 
extent required by regulations of the Authority 
(Board), all classifications, rules, regulations, prac¬ 
tices, and services in connection with such air trans¬ 
portation. 

Observance of Tariffs; Rebating Prohibited. 

(f) iSec. 403(b) No air carrier or foreign air carrier 
shall charge or demand or collect or receive a greater 
or less or different compensation for air transporta¬ 
tion, or for any service in connection therewith, tlian 
the rates, fares, and charges specified in its currently 
effective tariffs; and no air carrier or foreign air cjar- 
rier shall, in any manner or by any device, directlyj or 
indirectly, or through any agent or broker, or other¬ 
wise, refund or remit any portion of the rates, fares, 
or charges so specified, or extend to any person any 
privileges or facilities, with respect to matters re¬ 
quired by the Authority (Board) to be specified in such 
tariffs, except those specified therein. . . . 

i 

i 


i 
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Discrimination. 

(g) Sec. 404(b) No air carrier or foreign air carrier 
shall make, give, or cause any undue or unreasonable 
preference or advantage to any particular person, port, 
locality, or description of traffic in air transportation 
in any respect whatsoever or subject any particular 
person, port, locality, or description of traffic in air 
transportation to any unjust discrimination or any 
undue or unreasonable prejudice or disadvantage in 
any respect whatsoever. 

Methods of Competition. 

(h) Sec. 411 The Authority (Board) may upon its own 
initiative or upon complaint by any air carrier or for¬ 
eign air carrier, if it considers that such action by 
it would be in the interest of the public, investigate 
and determine whether any air carrier or foreign air 
carrier has been or is engaged in unfair or deceptive 
practices or unfair methods of competition in air trans¬ 
portation. If the Authority (Board) shall find, after 
notice and hearing , that such air carrier or foreign air 
carrier is engaged in such unfair or deceptive prac¬ 
tices or unfair methods of competition, it shall order 
such air carrier or foreign air carrier to cease cmd 
desist from such practices or methods of competition. 
(Italics supplied.) 


Classification. 

(i) Sec. 416(a) The Authority (Board) may from time 
to time establish such just and reasonable classifica¬ 
tions or groups of air carriers for the purposes of 
this title as the nature of the services performed by 
such air carriers shall require; and such just and rea¬ 
sonable rules, and regulations, pursuant to and con¬ 
sistent with the provisions of this title, to be observed 
by each such class or group, as the Authority (Board) 
finds necessary in the public interest. 

Exemptions. 

(j) Sec. 416(b) (1) The Authority (Board), from time 
to time and to the extent necessary, may . . . exempt 
from the requirements of this title or any provision 
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thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder, any air carrier or 
class of air carriers, if it finds that the enforcement of 
this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an iindue 
burden on such air carrier or class of air carriers by 
reason of the limited extent of, or unusual circum¬ 
stances affecting, the operations of such air carrier 
or class of air carriers and is not in the public inter¬ 
est* * * • | 

Criminal Penalties. 

i 

General. 

(k) Sec. 902(a) Any person who knowingly and wilfully 
violates any provision of this Act (except titles V, VI, 
and VII), or any order, rule, or regulations issued 
under any such provision or any term, condition, or 
limitation of any certificate or permit issued under 
title IV, for which no penalty is otherwise herein! pro¬ 
vided, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject for the! first 
offense to a fine of not more than $500, and for any 
subsequent offense to a fine of not more than $2,000. 
If such violation is a continuing one, each day of! such 
violation shall constitute a separate offense. 

1 

I 

Granting Rebates. 

(l) Sec. 902(d) Any air carrier or foreign air carrier, 
or any officer, agent, employee, or representative there¬ 
of, who shall, knowingly and willfully, offer, grant, or 
give, or cause to be offered, granted, or given, any 
rebate or other concession in violation of the provi¬ 
sions of this Act, or who, by any device or means, ^hall, 
knowingly and willfully, assist, or shall willingly suf¬ 
fer or permit, any person to obtain transportation or 
services subject to this Act at less than the rates, fares, 
or charges lawfully in effect, shall be deemed guilty of 
a misdemeanor and, upon conviction thereof, shall be 
subject for each offense to a fine of not less than ^100 
and not more than $5,000. 


i 

i 
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Failure to File Reports; Falsification of Records. 

(m) Sec. 902(e) Any air carrier, or any officer, agent, 
employee, or representative thereof, who shall, know¬ 
ingly and willfully, fail or refuse to make a report to 
the Authority (Board) as required by this Act, or to 
keep or preserve accounts, records, and memoranda 
in the form and manner prescribed or approved by 
the Authority (Board), or shall, knowingly and will¬ 
fully, falsify, mutilate, or alter any such report, ac¬ 
count, record, or memorandum, or shall knowingly and 
willfully file any false report, account, record, or mem¬ 
orandum, shall be deemed guilty of a misdemeanor 
and, upon conviction thereof, be subject for each of¬ 
fense to a fine of not les sthan $100 and not more than 
$5,000. 


Filing of Complaints Authorized. 

(n) Sec. 1002(a) Any person may file with the Au¬ 
thority (Board) a complaint in writing with respect 
to anything done or omitted to be done by any person 
in contravention of any provision of this Act, or of 
any requirement established pursuant thereto. If the 
person complained against shall not satisfy the com¬ 
plaint and there shall appear to be any reasonable 
ground for investigating the complaint, it shall be the 
duty of the Authority (Board) to investigate the mat¬ 
ters complained of. Whenever the Authority (Board) 
is of the opinion that any complaint does not state 
facts which warrant an investigation or action on its 
part, it may dismiss such complaint without hearing. 

Investigations on Initiative of Authority (Board). 

(o) Sec. 1002(b) The Authority (Board) is empowered 
at any time to institute an investigation, on its own 
initiative, in any case and as to any matter or thing 
concerning which complaint is authorized to be made 
to or before the Authority (Board) by any provision 
of this Act, or concerning which any question may 
arise under any of the provisions of this Act, or re¬ 
lating to the enforcement of any of the provisions of 
this Act. The Authority (Board) shall have the same 
power to proceed with any investigation instituted 
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on its own motion as though it had been appealed to 
by complaint. 


Entry of Orders for Compliance With Act. 

(p) Sec. 1002(c) If the Authority (Board) finds, after 
notice and hearing , in any investigation instituted 
upon complaint or upon its own initiative, that any 
person has failed to comply with any provision of 
this Act or any requirement established pursuant 
thereto, the Authority (Board) shall issue an.Appro¬ 
priate order to compel such person to comply there¬ 
with. (Italics supplied.) 


Power to Prescribe Rates and Practices of Air Carriers. 

(q) Sec. 1002(d) Whenever, after notice and hearing, 
upon complaint, or upon its own initiative, the! Au¬ 
thority (Board) shall be of the opinion that apy in¬ 
dividual or joint rate, fare, or charge demanded, 
charged, collected or received by any air carrief for 
interstate or overseas air transportation, or any clas¬ 
sification, rule, regulation, or practice affecting j such 
rate, fare, or charge, or the value of the service there¬ 
under, is or will be unjust or unreasonable, or unjjustly 
discriminatory, or unduly preferential, or unduly pre¬ 
judicial, the Authority (Board) shall determine ! and 
prescribe the lawful rate, fare or charge (or the jnax- 
imum, or the minimum or the maximum and minimum 
thereof) thereafter to be demanded, charged, collected, 
or received, or the lawful classification, rule, regula¬ 
tion, or practice thereafter to be made effective. . . . 
Italics supplied.) 


Effective Date of Orders : Emergency Orders. 

(r) Sec. 1005(a) Except as otherwise provided in this 
Act, all orders, rules, and regulations of the Authority 
(Board) shall take effect within such reasonable time 
as the Authority (Board) may prescribe, and Shall 
continue in force until its further order, rule, or;reg¬ 
ulation, or for a specified period of time, as shall be 
prescribed in the order, rule, or regulation: Provided , 
That whenever the Authority (Board) is of the opinion 
that an emergency requiring immediate action exists 


i 
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in respect to safety in air commerce , the Authority is 
authorized, either upon complaint or upon its own in¬ 
itiative without complaint, at once, if it so orders, 
without answer or other form of pleading by the in¬ 
terested person or persons, and with or without no¬ 
tice, hearing, or the making or filing of a report, to 
make such just and reasonable orders, rules, or regu¬ 
lations, as may be essential in the interest of safety 
in air commerce to meet such emergency. . . . (Italics 
supplied.) 

Compliance With Order Required. 

(s) Sec. 1005(e) It shall be the duty of every person 
subject to this Act, and its agents and employees, to 
observe and comply with any order, rule, regulation, 
or certificate issued by the Authority (Board) under 
this Act affecting such person so long as the same 
shall remain in effect. 

Form and Service of Orders. 

(t) Sec. 1005(f) Every order of the Authority (Board) 
shall set forth the findings of fact upon which it is based, 
and shall be served upon the parties to the proceeding 
and the persons affected by such order. (Italics sup¬ 
plied.) 

Orders of Authority {Board) Subject to Review. 

(u) Sec. 1006(a) Any order, affirmative or negative 
issued by the Authority (Board) under this Act, 
except any order in respect of any foreign air carrier 
subject to the approval of the President as provided in 
Section 801 of this Act, shall be subject to review by the 
circuit courts of appeals of the United States or the 
United States Court of Appeals for the District of 
Columbia upon petition filed within sixty days after the 
entry of such order, by any person disclosing a sub¬ 
stantial interest in such order.... 

Power of Court . 

(v) Sec. 1006(d) Upon transmittal of the petition to the 
Authority (Board), the court shall have exclusive 
jurisdiction to affirm, modify, or set aside the order 
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complained of, in whole or in part, and if need be, to 
order further proceedings by the Authority (Board). 
Upon good cause shown, interlocutory relief maiy be 
granted by stay of the order or by such mandatory or 
other relief as may be appropriate, Provided , That 
no interlocutary relief may be granted except upon 
at least five days* notice to the Authority (Boarji). 

Findings of Fact by Authority {Board) Conclusive . 

(w) Sec. 1006(e) The findings of fact by the Authority 
(Board), if supported by substantial evidence , shall be 
conclusive . . . (Italics supplied.) 

Judicial Enforcement. 

i 

Jurisdiction of Court. 

(x) Sec. 1007(a) If any person violates any provision 
of this Act, or any rule, regulation, requirement, or 
order thereunder, or any term, condition, or limitation 
of any certificate or permit issued under this Actj the 
Authority (Board), its duly authorized agent, or, in the 
case of a violation of section 401(a) of this Act, any 
party in interest, may apply to the district court of the 
United States, for any district wherein such person 
carries on his business or wherein the violation occur¬ 
red, for the enforcement of such provision of this Act, 
or of such rule, regulation, requirement, order, term, 
condition, or limitation; and such court shall ijiave 
jurisdiction to enforce obedience thereto by a writ of 
injunction or other process, mandatory or otherwise, 
restraining such person, his officers, agents, employees, 
and representatives, from further violation of Such 
provision of this Act or of such rule, regulation,! re¬ 
quirement, order, term, condition, or limitation and 
enjoining upon them obedience thereto. 

2. Civil Aeronautics Board Economic Regulations: 

Appearances by Third Persons. 

(a) Sec. 285.6(a) Any person, including any state, poli¬ 
tical subdivision thereof, state aviation commission, 
or other public body, may appear at any hearing and 
present any evidence which is relevant to the issues. 
Such persons may also suggest questions or interrbga- 
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tories to be propounded by public counsel to witnesses 
called by other persons. With the consent of the ex¬ 
aminer, or of the Board if the hearing is held before the 
Board, such persons may also cross-examine witnesses 
directly (Italics supplied). 

Formal Interventions . 

(b) Sec. 285.6(b)(1) Any person having a substantial 
interest in the subject matter of any proceeding may 
petition for leave to intervene in such proceeding and 
may become a party thereto upon compliance with the 
provisions of this paragraph. In general, such peti¬ 
tions will not be granted unless it shall be found: 

(i) that such person has a statutory right to be 
made a party to such proceeding; or 

(ii) that such person will or may be bound by the 
order to be entered in the proceeding; or 

(iii) that such person has a property or financial 
interest which may not be adequately represented by 
existing parties, if such intervention would not unduly 
broaden the issues or delay the proceeding. 

However, the denial of such a petition for leave to 
intervene shall not prevent the petitioner from par¬ 
ticipating in the proceeding in the manner described in 
paragraph (a) of this section. 

Memoranda in Opposition or Support. 

(c) Sec. 285.12 Each protest or memorandum of opposi¬ 
tion to or in support of the issuance, alteration, amend¬ 
ment, modification, suspension, revocation, or abandon¬ 
ment of a certificate of public convenience and necessity 
or of a foreign air carrier permit, which is desired to 
be filed with the Board pursuant to the provisions of 
Section 401 or 402 of the Act, shall conform to the re¬ 
quirements of Section 285.3 with respect to size, style, 
and number of copies, shall be signed by the person 
filing it, and shall be acknowledged before a person 
authorized to administer oaths. Each such protest or 
memorandum shall clearly state on its face the particu¬ 
lar proceeding in which it is desired to be filed and 
shall contain a concise but clear statement of the 
grounds of opposition or support. At the time of filing 
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any such protest or memorandum with the Board, the 
person filing it shall serve a copy thereof upon each 
party to the particular proceeding and upon such other 
persons as the Board may require. No such protest or 
memorandum will be received as, or be considered to 
constitute, evidence in the particular proceeding of any 
fact mentioned or discussed therein. However, evidence 
in support of any such protest or memorandum rnay be 
presented, by or on behalf of the person filing it in the 
manner provided in paragraph (a) of Section 285.6 
(Italics supplied). 

Formal Complaints. 

(d) Sec. 285.15(b) Satisfaction of formal complaints. 

If the person complained against satisfies a complaint 
at any time prior to final action by the Board on such 
complaint, a statement to that effect must be filed Setting 
forth when and how the complaint has been satisfied. 
Upon receipt of satisfactory evidence of settlement, 
the complaint may be dismissed in the discretion of 
the Board. Voluntary settlements are encouraged, and 
in furtherance of such settlement a representative of 
the Board may attempt settlement with the parties. No 
statement, admission, or offer of settlement j made 
pursuant to such correspondence or conference shall 
be admissible in evidence over the objection of |either 
party or any formal proceeding before the Board con¬ 
cerning the complaint. I 

I 

Classification. 

(e) Sec. 292.1(b) There is hereby established a glassi¬ 
fication of noncertificated air carriers to be designated 
as “Irregular Air Carriers. ,, The term “Irregular 
Air Carriers” means any air carrier which (1) directly 
engages in air transportation, (2) does not hold ^ cer¬ 
tificate of public convenience and necessity undeij* Sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amen¬ 
ded, and (3) does not operate, or hold out to the public 
expressly or by a course of conduct that it operates, 
one or more aircraft between designated points, or 
within a designated point, regularly or with a reason¬ 
able degree of regularity, upon w T hich aircraft it ac¬ 
cepts for transportation, for compensation or hire^ such 
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members of the public as apply therefor or such prop¬ 
erty as the public offers. No air carrier shall be deemed 
to be an Irregular Air Carrier unless the air trans¬ 
portation services offered and performed by it are of 
such infrequency as to preclude an implication of a 
uniform pattern or normal consistency of operation 
between, or within, such designated points. 

Registration for Exemption. 

* 

(f) Sec. 292.1(d)(1) Letter of registration required. 
From and after 60 days after the effective date of this 
section no Irregular Air Carrier may engage in any 
form of air transportation unless there is then out¬ 
standing and in effect with respect to such Air Carrier 
a Letter of Regisration issued by the Board: Provided , 
that if any Irregular Air Carrier, otherwise authorized 
to engage in air transportation pursuant to this section, 
shall file with the Board within 60 days after the ef¬ 
fective date of this section an application for a Letter 
of Registration, such applicant may engage in such air 
transportation until such Letter has been issued, or 
such applicant has been notified that it appears to the 
Board that such applicant is not entitled to the issuance 
of such Letter. 

(2) Issuance of Letter of Registration. Upon the 
filing of proper application therefor, the Board shall 
issue, to any Irregular Air Carrier, a Letter of Reg¬ 
istration which, unless otherwise sooner rendered in¬ 
effective, shall expire and be of no further force and 
effect, upon a finding by the Board that enforcement 
of the provisions of Section 401 (from which exemp¬ 
tion is provided in this section) would be in the public 
interest and would no longer be an undue burden on 
such Irregular Air Carrier or class of Irregular Air 
Carriers. . . . 

• * * 

(4) Suspension of Letter of Registration.. Letters 
of Registration shall be subject to immediate suspen¬ 
sion when, in the opinion of the Board, such action is 
required in the public interest. 

(5) Revocation of Letter of Registration. Letters 
of Registration shall be subject to revocation, after 
notice and hearing, for knowing and willful violation 
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of any provision of the Civil Aeronautics Act of 1938, 
as amended, or of any order, rule, or regulation is¬ 
sued under any such provision, or of any term^ con¬ 
dition, or limitation of any authority issued under 
such Act or Regulations. 

292.1(f) Definitions. The term “point” as uged in 
this section shall mean any airport or place where air¬ 
craft may be landed or taken off, including the area 
within a 25-mile radius of such airport or place, j 

• i 

3. Administrative Procedure Act: 

i 

Order and Adjudication. 

(a) Sec. 2(d) “Order” means the whole or any part 

of the final disposition (whether affirmative, negative, 
injunctive, or declaratory in form) of any agency in 
any matter other than rule making but including li¬ 
censing. “Adjudication” means agency process for 
the formulation of an order. j 

j 

I 

License and Licensing. 

(b) Sec. 2(e) “License” includes the whole or pa^-t of 
any agency, permit, certificate, approval, registration , 
charter, membership, statutory exemption or dther 
form of permission. “Licensing” includes agency 
process respecting the grant, renewal, denial, revoca¬ 
tion, suspension, annulment, withdrawal, limitajtion 
amendment, modification, or conditioning of a 
(Italics supplied). 

Adjudication. 

(e) Sec. 5 In every case of adjudication required by 
statute to be determined on the record after oppor¬ 
tunity for an agency hearing, . . . 

i 

(a) Notice.—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and juris¬ 
diction under which the hearing is to be held; and (3) 
the matters of fact and law asserted. . . . 

(b) Procedure.—The agency shall afford all inter¬ 
ested parties opportunity for (1) the submission hnd 
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consideration of facts, arguments, offers of settlement, 
or proposals of adjustment where time, the nature of 
the proceeding, and the public interest permit, and (2) 
to the extent that the parties are unable so to de¬ 
termine any controversy by consent, hearing, and de¬ 
cision upon notice and in conformity with sections 
7 and 8. (Italics supplied.) 

Hearings. 

(d) Sec. 7 In hearings which section 4 or 5 requires to 

be conducted pursuant to this section- 

* * # 

(c) Evidence.—. . . no sanction shall be imposed 
or rule or order be issued except upon consideration 
of the whole record or such portions thereof as may 
be cited by any party and as supported by and in ac¬ 
cordance with the reliable, probative, and substantial 
evidence. 

(d) Record.—The transcript of testimony and ex¬ 
hibits, together with all papers and requests filed in 
the proceeding, shall constitute the exclusive record 
for decision in accordance with section 8 * # *. Where 
any agency decision rests on official notice of a ma¬ 
terial fact not appearing in the evidence in the rec¬ 
ord, any party shall on timely request be afforded 
an opportunity to show the contrary (Italics supplied). 

Decisions. 

(e) Sec. 8 In cases in which a hearing is required to 

be conducted in conformity with section 7- 

* * * 

(b) Submittals and Decisions.—Prior to each rec¬ 
ommended, initial, or tentative decision, or decision 
upon agency review of the decision of subordinate of¬ 
ficers the parties shall be afforded a reasonable op¬ 
portunity to submit for the consideration of the offi¬ 
cers participating in such decisions (1) proposed find¬ 
ings and conclusions or (2) exceptions to the deci¬ 
sions or recommended decisions of subordinate officers 
or to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings or 
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conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, c|r ten¬ 
tative decisions) shall become a part of the record and 
include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on 
the record; and (2) the appropriate rule, order, sanc¬ 
tion, relief, or denial thereof. (Italics supplied)] 

I 

Sanctions and Powers. 

(f) Sec. 9 In the exercise of any power or authority— 

(a) In general.— No sanction shall be imposed or 

substantive rule or order be issued except within juris¬ 
diction delegated to the agency and as authorized by 
law. (Italics supplied). j 

(b) Licenses.—In any case in which application 
is made for a license required by law the agency, with 
due regard to the rights or privileges of all the in¬ 
terested parties or adversely affected persons ! and 
with reasonable dispatch, shall set and completej any 
proceedings required to be conducted pursuant to sec¬ 
tions 7 and 8 of this Act or other proceedings required 
by law and shall make its decision. Except in bases 
of willfulness or those in which public health, interest, 
or safety requires otherwise, no withdrawal, suspen¬ 
sion, revocation, or annulment of any license shall be 
lawful unless, prior to the institution of agency pro¬ 
ceedings therefor, facts or conduct which may war¬ 
rant such action shall have been called to the atten¬ 
tion of the licensee by the agency in writing andj the 
licensee shall have been accorded opportunity to dem¬ 
onstrate or achieve compliance with all lawful require¬ 
ments. In any case in which the licensee has, in! ac¬ 
cordance with agency rules, made timely and sufficient 
application for a renewal or a new license, no license 
with reference to any activity of a continuing nature 
shall expire until such application shall have been 
finally determined by the agency. 

i 

i 
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Judicial Review. 

(g) Sec. 10 Except so far as (1) statutes preclude ju¬ 
dicial review or (2) agency action is by law committed 
to agency discretion- 

(a) Right of Review.—Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the mean¬ 
ing of any relevant statute shall be entitled to judicial 
review thereof. 

(b) Form and Venue of Action.—The form of pro¬ 
ceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter 
in any court specified by statute or in the absence or 
inadequacy thereof, any applicable form of legal ac¬ 
tion (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction * * *. 

(c) Re viewable Acts.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as other¬ 
wise expressly required by statute agency action other¬ 
wise final shall be final for the purposes of this sub¬ 
section whether or not there has been presented or 
determined any application for a declaratory order, 
for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the ac¬ 
tion meanwhile shall be inoperative) for an appeal to 
superior agency authority. 

(d) Interim Relief.—Pending judicial review any 
agency is authorized where it finds that justice so re¬ 
quires to postpone the effective date of any action 
taken by it. Upon such conditions as may be required 
and to the extent necessary to prevent irreparable 
injury, every reviewing court (including every court 
to which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appro- 
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priate process to postpone the effective date of any 
agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

(e) Scope of Review.—So far as necessary Ito deci- 
cision and where presented the reviewing cou]rt shall 
decide all relevant questions of law interpret consti¬ 
tutional and statutory provisions ,and determine the 
meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hfyld im- 
lawful and set aside agency action, findings, and con¬ 
clusions found to be (1) arbitrary, capricious, ail abuse 
of discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutoryj right; 

(4) without observance of procedure required by lane; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or 
otherwise reviewed on the record of an agency hear¬ 
ing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject tp trial 
de novo by the reviewing court. In making thp fore¬ 
going determinations the court shall review the! whole 
record or such portions thereof as may be died by 
any party, and due account shall be taken of the rule 
of prejudicial error. (Italics supplied). 
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A Filed Aug 101948 

Petition of Standard Air Lines, Inc., for Judicial Review 
and Stay of Order of Civil Aeronautics Board 

To the Honorable, the Judges or the Court of Appeals 
for the District of Columbia 

Standard Air Lines, Inc. (hereinafter called “peti¬ 
tioner”) presents this petition for judicial review, inter¬ 
locutory stay and the setting aside of order of the Civil 
Aeronautics Board (hereinafter generally called respond¬ 
ent”) and in support thereof respectfully represents and 
alleges the following: 


I 

The Nature of the Proceeding 

1. Petitioner seeks review of an order of respondent 
and of the findings, conclusions and opinions upon which 
said order is based which suspends immediately and with¬ 
out hearing Letter of Registration No. 826, petitioner’s 

air carrier operating authority under Section 292.1 
B of respondent’s Economic Regulations. Petitioner 
prays this Honorable Court to set aside as unlaw¬ 
ful and without warrant of law and in excess of law such 
order of respondent. Petitioner further seeks interlocu¬ 
tory stay of said order to such extent as a stay may be 
necessary to enable petitioner to continue operations as an 
air carrier pending final action of this Court in this 
proceeding. 

2. Petitioner is presently operating under its Letter of 
Registration No. 826 under the protection of a temporary 
restraining order issued by the District Court of the United 
States for the District of Columbia on August 6, 1948, in 
case No. 3227-48, which stays the effectiveness of respond¬ 
ent’s suspension order and which contains the following 
clause: 
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* 1 It is further ordered That this order expire! with¬ 
in 10 days after entry or sooner if interlocutory relief 
is obtained from the Court of Appeals in the District 
of Columbia unless within such time the order foij good 
cause shown is extended for a like period, or unless 
the defendants consent that it may be extended j for a 
longer period. 

1 ‘Issued at 11:25 A. M., August 6, 1948.” 

% I 

The District Court of the United States for the District 
of Columbia issued the aforementioned restraining order 
on complaint filed by petitioner because of the fact that the 
statutory provision for review of respondent’s orders in 
the Circuit Courts of Appeals or in the Court of Appeals 
for the District of Columbia provides that no interlocutory 
relief may be granted except upon at least five days Notice 
to the Civil Aeronautics Board. (Section 1006 of 
C the Civil Aeronautics Act of 1938, as amended; 52 
Stat. 977, 54 Stat. 1233, 1235; 49 U. S. C. 401)!. In 
view of the fact that respondent’s suspension order was 
effective immediately upon issuance, the statutory rejnedy 
by way of review was inadequate and petitioner was!com¬ 
pelled to seek and secure interim relief in the form of a 
restraining order in the United States District Courj: for 
the District of Columbia. 


II 

i 

The Facts and Statutes Upon Which Jurisdiction is 

Based 

i 

3. This Honorable Court has jurisdiction under the Civil 
Aeronautics Act of 1938, as amended, Section 1006 (52 
Stat. 977, 54 Stat. 1233, 1235; 49 U. S. C. 401) and under 
the Administrative Procedure Act, Section 10 (5 U. S- C. 
1001 et seq.) 

4. On May 20, 1948, an enforcement proceeding | was 
instituted by the respondent by the issuance of an order 
to show cause accompanied by a motion of an enforcement 
attorney of the respondent, which directed petitioner to 
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show cause why Letter of Registration No. 826, petitioner’s 
air carrier operating authority, theretofore issued to peti¬ 
tioner should not be (a) suspended during the pendency of 
the enforcement proceeding or until further order of the 
respondent, and (b) revoked for knowing and willful vio¬ 
lation of the Civil Aeronautics Act of 1938. Petitioner was 
given 15 days and until June 4, 1948 to file a full and 
complete answer, specifically admitting, denying or dis¬ 
claiming knowledge of each and every allegation set forth 
in the aforementioned motion of the enforcement attorney. 

5. On June 4, 1948, petitioner filed its verified answer, 
specifically admitting, denying or disclaiming knowledge 
of each and every allegation set forth in the aforemen¬ 
tioned motion. 

D 6. On July 27, 1948, a Prehearing Conference was 
held at which the issues in the proceeding were deter¬ 
mined and evidence to be submitted at the hearing was 
specified and agreed upon. Eight days later, without fur¬ 
ther procedural steps and on August 4, 1948, respondent 
issued its order suspending petitioner’s Letter of Registra¬ 
tion No. 826 without hearing and thereby compelled peti¬ 
tioner, but for the temporary restraining order issued by 
the United States District Court for the District of Colum¬ 
bia, heretofore mentioned and now in effect, immediately 
to suspend its entire air carrier operations conducted 
under the authority of Letter of Registration No. 826, 
issued pursuant to Section 292.1 of respondent’s Economic 
Regulations. 

7. Respondent has suspended petitioner’s Letter of Reg¬ 
istration without hearing on the basis of its findings: that 
petitioner has flown too frequently between certain desig¬ 
nated points (violation of section 292.1(b) of respondent’s 
Economic Regulations, copy of which is attached hereto; 
see pars. 1 and 5 of respondent’s suspension order); that 
petitioner has held out, by representation to the public, 
regular service between such points (violation of Section 
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292.1(b) of respondent's Economic Regulations; see pars. 
2 and 4 of respondent’s suspension order); that petitioner 
on certain occasions has engaged in air transportation 
without having tariffs on file with respondent for the par¬ 
ticular transportation performed; that petitioner has on 
other occasions charged and received compensation for 
services in air transportation different from the I rates, 
fares and charges specified in its tariffs on file with re¬ 
spondent (violations of Section 403 of the Civil Aeronau¬ 
tics Act; see par. 3 of respondent’s suspension order); and 
that continuation of petitioner’s operations and activities 
in view of the foregoing facts seriously impairs respond¬ 
ent’s functions and duties under the Act, contributes to 
unsound economic conditions in air transportation and con¬ 
stitutes unfair competition with other air carriers 
E (unfair competition constitutes a violation of Section 
411 of the Civil Aeronautics Act; the other two find¬ 
ings do not constitute violations of any act or regulation; 
see par. 7 of respondent’s suspension order) and is adverse 
to the public interest. j 

8. Petitioner will suffer immediate and irreparable flam- 
age, loss and injury as a result of the respondent’s!sus¬ 
pension order. Such immediate and irreparable daniage, 
loss and injury will be due to the fact that petitioner must 
immediately discontinue all air carrier operations, dis¬ 
charge or lay-off its employees, disband its organization, 
dispose of or render idle equipment and facilities difficult 
to acquire and expensive in the extreme. Consequently, 
petitioner will suffer loss of profit, investment, good Vill> 
and reputation, and public confidence in its operations 
will be seriously impaired. 


m. ! 

I 

Points on Which Petitioner Relies j 

9. Respondent’s action suspending petitioner’s operating 
authority without hearing for certain alleged violations 


i 
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found by respondent to have occurred is unlawful, without 
warrant of law, in excess of law, and contrary to specific 
statutory provisions in the Civil Aeronautics Act of 1938 
which require hearing before action by respondent. 

10. Insofar as Section 292.1(d)(4) may have been in¬ 
tended to authorize respondent summarily and without 
hearing to suspend petitioner’s Letter of Registration for 
such violations, the regulation is void as being unauthor¬ 
ized, and in excess of statutory authority delegated by 
Congress to respondent and contained in respondent’s em¬ 
powering statute. 

11. Respondent’s suspension order contains findings and 
conclusions on issues which were not raised by the plead¬ 
ings in this proceeding, issues on which there is no evi¬ 
dence or other material or information in the rec- 

F ord, issues on which there could be no information 
of which respondent could properly or lawfully take 
official notice, and issues of which petitioner had no notice 
whatsoever until respondent’s order immediately suspend¬ 
ing petitioner’s operations was issued. 

12. Respondent’s order states that it is based upon 
‘‘matters within the official knowledge of the Board,” but 
fails to state what those matters were. It is impossible 
to determine from respondent’s findings whether the mat¬ 
ters so considered were matters which could properly be 
considered for the purpose of suspending petitioner’s air 
carrier operating authority. 

13. It is believed and so alleged that respondent, in 
reaching its decision in this proceeding, considered mat¬ 
ters and information not properly falling within its official 
knowledge and not constituting any proper basis for the 
respondent’s action for there are no matters or informa¬ 
tion in the record or any of which official notice can prop¬ 
erly be taken that will support respondent’s findings. 

14. There is no evidence nor allegation and no informa¬ 
tion of any kind properly within the official knowledge of 
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respondent to indicate that petitioner’s operation^ have 
diverted traffic from other carriers or adversely affected 
them economically or otherwise and there is, consequently, 
nothing to support the respondent’s findings that petition¬ 
er’s operations and activities constitute unfair competition 
or that they contribute to unsound economic conditions in 
air transportation. Such allegations as appear in the 
pleadings pertaining to this matter support the conclusion 
that petitioner’s operations would cause no substantial 
diversion from other air carriers. 

15. The pleadings and the entire record are completely 
devoid of any matter pertaining to the 44 functions and 
duties” of respondent, and there is nothing properly Vithin 

the official knowledge of respondent respecting that 
G subject which could possibly support respondent’s 
finding that petitioner’s operations and activities 
impair and interfere with the proper discharge b|y re¬ 
spondent of its functions and duties under the Civil Aero¬ 
nautics Act. 

16. Even if it be assumed that petitioner’s activities did 
interfere with such functions and duties, respondent is 
required to act in a lawful manner and in accordance; with 
its governing statute and cannot legally simply suspend 
without hearing because it believes its functions and duties 
are interfered with. 

17. The suspension order of which review is sought in 

this Court and the findings and conclusions of respondent 

in support thereof are arbitrary, capricious and otherwise 

not in accordance with law, are in excess of statUtorv 

• • * 
authority, contrary to and violative of due process of] law 

and contrary to Section 10(e) of the Administrative Proce¬ 
dure Act. j 

18. The sanction imposed by respondent is one wjhich 
does not fall within the jurisdiction or authority delegated 
to respondent, is unauthorized by law and in excess of 
respondent’s legal power and authority contrary to Sec¬ 
tion 9(a) of the Administrative Procedure Act. 
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19. The provision of the respondent’s Economic Regu¬ 
lations, Section 292.1(b), violation of which constitutes one 
of the alleged grounds in support of respondent’s suspen¬ 
sion order, is so vague, confusing and uncertain as to make 
it impossible for petitioner, or any irregular air carrier 
authorized to operate under said Section, to determine 
whether or not it is in violation of that Section. A copy 
of this Section is attached hereto. 

20. Certain of the violations found by respondent to have 
occurred and found by the respondent to be grounds for 
suspension were corrected, as respondent has been advised 
and as respondent well knew, long prior to issuance of re¬ 
spondent’s suspension order, and in fact long prior 

H to commencement of this proceeding, and such al¬ 
leged violations are no proper grounds for suspen¬ 
sion with or without hearing (Section 9(b) of the Admin¬ 
istrative Procedure Act). 

21. There is no evidence, allegation or matter of any 
kind either of record in this proceeding or properly fall¬ 
ing within the official knowledge of the respondent to sup¬ 
port the need in the public interest for any immediate 
action suspending petitioner’s operating authority without 
the benefit of a hearing on the issues raised. 

22. There were serious irregularities in the administra¬ 
tive proceedings before the respondent which, on informa¬ 
tion and belief, are alleged to have contributed substan¬ 
tially to the issuance of the respondent’s suspension order. 
The irregularities of which affiant has personal knowledge 
are set forth in the attached affidavit. 

23. The enforcement proceeding before respondent, as a 
result of irregularities in the proceeding which were per¬ 
mitted through inaction by respondent, in fact, through 
gross abuse by American Airlines of the administrative 
process, became a contest between American Airlines, 
major representative of the certificated air carriers, and 
your petitioner, rather than being a normal enforcement 
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proceeding as was intended by the respondent and to 
which petitioner was entitled. 

IV. 

The Relief Prayed. 

Wherefore, petitioner prays: (a) that the order of the 
Civil Aeronautics Board dated August 5, 1948 (Serial No. 
E-1840) be reviewed, declared unlawful and set asi<jle by 
this honorable Court, (b) that said order be stayed pend¬ 
ing such review, (c) that a copy of this petition be 
I transmitted to said Board, (d) that said Boaifd be 
required to certify and file in this Court a transcript 
of the record upon which said order was entered, in accord¬ 
ance with Section 1006 of the Civil Aeronautics A<pt of 
1938, as amended, and (e) that this Court grant to peti¬ 
tioner such other and further relief as the Court may 
deem proper. J 

i 

I 

Respectfully submitted, 


Standard Air Lines, Iitc. 

i 

By G. Robert Henry, 

G. Robert Henry, 

1021 Tower Building, 
Washington, D. C. 

I 

By Wallace M. Cohen, 

Wallace M. Cohen, 

1822 Jefferson PL, N. Wj, 
Washington, D. C., 
Attorneys for Petitioner . 


I 
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J SECTION 292.1(b) OF THE ECONOMIC REGU¬ 
LATIONS OF THE CIVIL AERONAUTICS 
BOARD (Effective June 10, 1947). 

“(b) Classification. There is hereby established a clas¬ 
sification of noncertificated air carriers to be designated as 
‘Irregular Air Carriers\ An ‘Irregular Air Carrier’ shall 
be defined to mean any air carrier (1) which does not hold 
a certificate of public convenience and necessity under 
section 401 of the Civil Aeronautics Act of 1938, as amended, 
(2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air 
transportation of property only, and (3) which does not 
hold out to the public, expressly or by a course of conduct, 
that it operates one or more aircraft between designated 
points, or within a designated point, regularly or with a 
reasonable degree of regularity, upon which aircraft it 
accepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property 
as the public offers. No air carrier shall be deemed to be 
an Irregular Air Carrier unless the air transportation 
services offered and performed by it are of such infre¬ 
quency as to preclude an implication of a uniform pattern 
or normal consistency of operation between, or within, 
such designated points. Within the meaning of this defini¬ 
tion a ‘point’ shall mean any airport or place where air¬ 
craft may be landed or taken off, including the area within 
a 25-mile radius pf such airport or place.” 

K United States of America 
District of Columbia 

■ G. Robert Henry, being duly sworn, says that he is at¬ 
torney for the petitioner in the foregoing petition; that 
he has read the said petition and knows the contents 
thereof; that the petition is true to his own knowledge 
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except as to matters therein alleged on information and 

belief, and as to those matters he believes them to be true. 

i 

S/ G. Robert Henry, | 

Attorney for Petitioner. 

(seal) j 

Sworn to before me this 10th day of August, 1948. 

Joseph W. Stewart, Clerk, 

United States Court of Appeals, D. C. 
by Joseph W. Stewart , 

Clerk. 

L Affidavit. ! 

District of Columbia, ss: 

G. Robert Henry, being first duly sworn deposes and 
says: I 

! 

1. The suspension order of which review is sought in 
this court is predicated on findings that petitioner has 
violated Section 292.1(b) of respondent’s economici regu¬ 
lations by flying too frequent flights and by holding out 
that it operated a regular or reasonably regular service, 
that it has on occasion violated Section 403(a) of thei Civil 
Aeronautics Act of 1938, as amended, by operating without 
having tariffs on file, that it has on occasion violated! Sec¬ 
tion 403(b) of that Act by charging amounts different 
from those set forth in its tariff, and that continuation 
of its operations and activities impairs the duties; and 
functions of respondent under the Act, contributes to un¬ 
sound economic conditions in air transportation and con¬ 
stitutes unfair competition in violation of Section 41|1 of 
that Act. 

2. The sanction of summary suspension of all air carrier 
operating authority for the violations found by respond¬ 
ent to have occurred is unlawful, without warrant of law, 
in excess of statutory authority delegated to respondent, 
is arbitrary, capricious, in violation of due process of law 
and contrary to procedure required by law. Section 
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1002(b) of the Act authorizes respondent to institute an 
investigation “relating to the enforcement of any of the 
provisions of this Act.” The following section, 1002(c), 
authorizes respondent to issue orders compelling compli¬ 
ance with the Act or with any requirement established pur¬ 
suant thereto. Such orders may be issued only “after 
notice and hearing”. No such order was issued by re¬ 
spondent to your petitioner. The show cause order issued 
against petitioner directs petitioner to show cause why 
such an order compelling compliance should not be issued. 
As yet there has been no hearing thereon. Failure to have 
a tariff on file or the charging of rates different from those 
set forth in the carrier’s tariff would violate provi- 
M sions of the Act with which compliance could be 
compelled but only after notice and hearing. Spe¬ 
cific penalties are authorized for knowing and willful tariff 
violations (Section 902(d)) but no such action has been 
proposed by respondent nor has respondent issued an 
order of compliance either with or without hearing, but 
rather has resorted to the arbitrary and unlawful and 
infinitely more drastic course of a summary suspension 
order. Moreover, it is not even alleged in this case that 
petitioner is not presently complying with the tariff pro¬ 
visions of the Act. Petitioner has clearly stated in its 
answer that no such violations are being committed. Re¬ 
spondent may require any air carrier to cease and desist 
from engaging in unfair competition, but Section 411 of 
the Act specifically provides that such an order can be 
issued only after notice and hearing. For the purpose of 
compelling compliance with the Act and with respondent’s 
regulations—a far less drastic purpose than immediate 
suspension of all air carrier operating authority—re¬ 
spondent must by specific statutory command give notice 
and hearing. There is no provision in the Act authorizing 
suspension of any operating authority without hearing, 
and the only provision concerning suspension or revoca¬ 
tion of the operating authority of air carriers, set forth in 



13 


Section 401(h) and 402(g) of the Act, specifically requires 
notice and hearing in both instances. Even in the event of 
intentional failure to comply with a provision of the Act 
or with any requirement thereunder, a certificate of public 
convenience and necessity, the operating authority for cer¬ 
tificated air carriers, can be suspended or revoked} only 
after notice and hearing. There is only one provision in 
the Act which authorizes the issuance of an order without 
notice and hearing. Title X of the Civil Aeronautics Act 
entitled “Procedure” contains the only possible authority 
for issuance of enforcement orders without hearing, j Sec¬ 
tion 1005(a) under that Title specifically proyides 
N for emergency orders, and authorizes respondent to 
issue such orders effective immediately “as may be 
essential in the interest of safety in air commerce to |meet 
such emergency.” The Act clearly was never intended to 
authorize the issuance of orders summarily suspending 
air carrier operations without hearing, except where such 
suspension is necessary in the immediate interests of 
safety. Since the Act, with the exception of the emergency 
authority contained in Section 1005(a), empowers respond¬ 
ent to correct violations of the Act by compelling compli¬ 
ance therewith and with regulations thereunder only after 
notice and hearing, it clearly does not authorize the Arbi¬ 
trary, capricious and drastic action of complete suspension 
of all air carrier operations summarily and without heajring 
for those same violations. Section 292.1(d)(4) insofar as 
it may have been intended to authorize suspension of air 
carrier operating authority without hearing, is unlawful 
and void, as being in excess of the legal authority of re¬ 
spondent. 

Even assuming that Section 292.1(d)(4) of the respond¬ 
ent’s Economic Regulations were a lawful and valid provi¬ 
sion, a Letter of Registration could not, even according to 
the specific requirement of that Section, be suspended for 
any reason unless “such action is required in the public 
interest.” As used in Section 9(b) of the Administrative 
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Procedure Act, the definition of public interest would 
authorize suspension without hearing under respondent’s 
regulations only if it be shown that “immediate cancella¬ 
tion of a license is necessary in the public interest, irre¬ 
spective of the equities or injuries to the licensee. For 
example, in case of an accident involving aircraft, the 
administrator, or Civil Aeronautics Board, may suspend 
the license of the pilot, pending investigation. The public 
safety and interest require such immediate suspension.” 
(Attorney General’s Manual on the Administrative Pro¬ 
cedure Act, 1947, page 91) “. . . the showing 
O of public health, interest or safety must be mani¬ 
fest and the situation must indicate a clear and im¬ 
mediate necessity for the due execution of the laws which 
over-rides the equities or injuries to the licensee.” (Ad¬ 
ministrative Procedure Act Summary and Analysis by the 
Editorial Staff of the Bureau of National Affairs, June, 
1946, page 31.) The respondent’s findings with respect 
to public interest are wholly inadequate and are based on 
no evidence whatsoever either in this record or available 
to the respondent through “official knowledge.” The re¬ 
spondent’s finding on public interest, as set out in its 
Order of Suspension of August 4, 1948, is as follows: 

“The continuation of respondent’s operations and 
activities under the foregoing circumstances seriously 
impairs and interferes with the proper discharge by 
the Board of its functions and duties under the Civil 
Aeronautics Act of 1938, as amended, contributes to 
unsound economic conditions in air transportation, and 
constitutes unfair competition with the operations of 
certificated air carriers and those Irregular Air Car¬ 
riers conducting operations within the scope of their 
authority, and is adverse to the public interest.” 

The finding is itself wholly inadequate to support sum¬ 
mary suspension. Furthermore, there is nothing in this 
record, or elsewhere, to support the finding that peti¬ 
tioner’s operations are impairing or interfering with the 
proper discharge of the respondent’s functions or duties. 


There is nothing to support the finding that petitioner’s 
operation contributes to “unsound economic conditions in 
air transportation,’’ or that they constitute “unfair com¬ 
petition.” 

3. In respondent’s suspension order it is stated thajt re¬ 
spondent has considered matters coming within its official 
knowledge including flight reports filed with respondent 
by petitioner. Respondent fails to state what pertinent 
information it considered to be properly within its official 
knowledge. From the face of the order it is apparent 
that respondent relied upon certain information and 
material that it could not validly rely on as a 
P basis for suspending petitioner’s Letter. Respond¬ 
ent concluded, in support of its order, that petition¬ 
er’s operations and activities impaired and interfered jwith 
the proper discharge by respondent of its functions ■ and 
duties under the Civil Aeronautics Act of 1938, as amended. 
This was not an issue in the proceedings, there is no evi¬ 
dence of record even remotely bearing on the subject and 
it is clearly not a proper ground for suspension in any 
event either before or after hearing. Respondent made the 
further finding, in support of its order, that petitioner’s 
operations and activities contributed to unsound economic 
conditions in air transportation. This matter was not 
raised by the show cause order or by the enforcement 
attorney’s motion initiating the proceeding. That these 
matters were understood by all parties not to be in i^sue 
in the proceeding is conclusively shown by the fact that 
at the prehearing conference the respondent’s enforcement 
attorney specifically took the position that the issues were 
narrow, that the only issues involved were whether peti¬ 
tioner had been guilty of the specific violations alleged in 
the enforcement attorney’s motion and what actionj re¬ 
spondent should take. In spite of the fact that the pre- 
hearing conference was held on July 27, 1948, and of the 
further fact that prehearing conference reports are for¬ 
mally issued within about one week, for some reason 
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unknown to petitioner, the prehearing conference report 
in this proceeding has never been issued by respondent’s 
examiner. Consequently it is impossible to furnish the 
court with a copy of the prehearing conference report for 
the purpose of showing exactly what issues were under¬ 
stood by the examiner and the parties to be involved. How¬ 
ever, petitioned lists the issues as set forth in a document 
filed by the respondent’s enforcement attorney in the pro¬ 
ceeding: (Respondent referred to in the document quoted 
is petitioner before this Court.) 

Q Statement of Issues. 

1. Has Respondent violated or is Respondent vio¬ 
lating Section 401(a), 403(a), 403(b), 404(b), 407(a), 
411 and 412, or any thereof, of the Civil Aeronautics 
Act of 1938, as amended, and/or Section 292.1 of the 
Board’s Economic Regulations in the manner alleged 
by the Motion for Institution of Enforcement Proceed¬ 
ings herein? 

2. If any such violations are established, were and 
are each of such violations knowing and willful? 

3. If any such violations are established, whether 
knowing and willful or otherwise, should the Board 
issue an order to cease and desist or other order to 
compel compliance with applicable provisions of the 
Act or Section 292.1 of the Board’s Economic Regula¬ 
tions? 

4. If any such knowing and willful violations are 
established, should the Letter of Registration hereto¬ 
fore issued to respondent by the Board be revoked? 

Petitioner has never had an opportunity to either admit 
or deny allegations with respect to interference with re¬ 
spondent’s functions or duties or with respect to whether 
petitioner’s operations have contributed to unsound eco¬ 
nomic conditions in air transportation. Nor has it had 
any opportunity to admit or deny any allegations with 
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respect to “unfair competition’’ except insofar as the speci¬ 
fied violations alleged may in some way be covered by 
that term. Furthermore, such findings in no possibly way 
support summary suspension of petitioner’s operating 
authority. Any information or material which respondent 
may have relied upon in reaching these conclusion^ was 
clearly not matter properly falling within official knowl¬ 
edge of respondent for purposes of suspending petitioner’s 
operations. | 

R 4. In this proceeding before respondent there 
were innumerable irregularities which petitioner al¬ 
leges may have contributed substantially to the issuance 
of respondent’s suspension order. American Airlines, 
United Airlines, and Transcontinental & Western Airlines, 
Inc. filed, as was their right, petitions to intervene, on 
June 18, 1948, June 30, 1948, and August 4, 1948, respect¬ 
ively. Voluminous pleadings containing argument and 
alleged evidence of violations by petitioner were filed by 
American Airlines, Inc. (hereinafter referred to as “Ameri¬ 
can”), who was not a party to this proceeding, and whose 
position as a certificated air carrier is such that its I pri¬ 
vate interest lies in the direction of opposing any and all 
air carrier operations by petitioner in particular, and by 
irregular air carriers in general. The enforcement pro¬ 
ceeding before the Board became a contest between Ameri¬ 
can Airlines, major representative of the certificated air 
carriers, and petitioner, rather than a normal enforcement 
proceeding between the Board and petitioner. 

Contemporaneous with the filing of its aforementioned 
petition to intervene, American Airlines, on June 18, 1948, 
filed, without awaiting action by respondent on its Petition 
to Intervene, a pleading entitled “Reply of American Air¬ 
lines, Inc. to the Answer of Standard Air Lines, Inc!. to 
the Order to Show Cause and Motion for Institution of 
Enforcement Proceedings.” Thereafter and on June! 30, 
1948, petitioner filed a “Memorandum in Opposition to 
American Airlines’ Reply and Petition for Leave to Inter¬ 
vene,” in which petitioner objected strenuously to Ameri¬ 
can’s filing of unauthorized pleadings in the proceedings 

i 

l 

i 
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and demonstrated why American could not properly be per¬ 
mitted to intervene in the proceeding. 

Thereafter, and on July 15, 1948, American filed its 
“Motion for Immediate Suspension and Memorandum in 
Support of Petition for Leave to Intervene.” In this 
S unauthorized pleading, American argued the merits 
of the case at great length, urging immediate sus¬ 
pension of petitioner’s Letter of Registration. In addition, 
American filed affidavits in support of its prayer for im¬ 
mediate suspension, which affidavits were the result of an 
investigation by American of the operations of petitioner. 

Thereafter, and on July 22, petitioner filed a further 
“Memorandum in Opposition to American Airlines’ Motion 
for Immediate Suspension and Memorandum in Support of 
Petition for Leave to Intervene.” In this memorandum, 
petitioner again objected strenuously to American’s parti¬ 
cipation in the proceeding, urged once again that Ameri¬ 
can should not be permitted to intervene, and answered 
all of American’s allegations set forth in its unauthorized 
and improper pleading. 

Thereafter, on August 2, 1948, American filed a “Memo¬ 
randum in Opposition to Request for Stay of Enforcement 
Proceedings”, in which it again sought immediate suspen¬ 
sion and in which it stated: “The law should be applied 
to it (petitioner) immediately, firmly and drastically” and 
further “there is not the slightest reason for delaying by 
one hour the enforcement of the law against Standard.” 
This pleading was filed by American even though the only 
request for Stay of Enforcement Proceedings had been 
suggested by petitioner in an entirely different docket, 
which involved the matter of an application by petitioner 
for authority to operate under a new and broader tempo¬ 
rary Exemption Order. Before petitioner had any op¬ 
portunity to file appropriately a memorandum in opposi¬ 
tion to this last unauthorized pleading of American’s, re¬ 
spondent, on August 5, issued its order suspending peti¬ 
tioner’s Letter of Registration. On August 4, before issu¬ 
ance of respondent’s suspension order, petitioner filed a 
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motion to stay the enforcement proceeding pending re¬ 
spondent’s action on petitioner’s application for a (differ¬ 
ent type of operating authority. This motion has not j been 
acted upon by respondent. 

As will appear from petitioner’s pleadings filed in the 
proceeding before respondent, intervention by other air 
carriers would have been unwarranted and improper. 
T This feeling on the part of petitioner is reflected in 
TWA’s Petition to Intervene in which delay in filing 
is explained as follows: “The Petitioner did not request 
leave to intervene in this proceeding prior to the j pre- 
hearing conference held July 27, 1948, because it belifeved 
that since the hearing was an enforcement proceeding, it 
would be conducted solely by the Board’s staff.” As 
Transcontinental & Western Airlines, Inc. apparently con¬ 
cluded, the proceeding was not in fact being conducted 
solely by the Board’s staff but principally by American 
Airlines. 

It is petitioner’s belief that respondent may have relied, 
in great part, probably without intending to do so, upon 
unauthorized pleadings filed by American, and especially 
upon affidavits filed by American as exhibits attached to 
one of those pleadings in acting to suspend petitioner’s 
Letter of Registration. Any such reliance would be!im¬ 
proper in any event, but in addition such reliance would 
be specifically prohibited under Section 285.12 of respond¬ 
ent’s Rules of Practice, applicable to proceedings for sus¬ 
pension or revocation of certificated air carrier operating 
authority. ! 

American’s abuse of the administrative process, fostered 
by complete inaction by respondent reached its peak in a 
prehearing conference ordered by respondent, at which 
American and United, although not parties to the proceed¬ 
ing and not having been permitted to intervene in the pro¬ 
ceeding, appeared by counsel and participated exactly! as 
parties would have a right to do in determining the issues 
in the proceeding, and the nature of the evidentiary data 
to be requested. Although at this conference, counsel for 
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petitioner objected strenuously to their participation, 
American was permitted to state its position to the effect 
that the record in the proceeding would amply support 
respondent in suspending petitioner’s Letter of Registra¬ 
tion without hearing. Counsel for American stated that it 
was American’s position in the proceeding that peti¬ 
tioner’s Letter of Registration should be immediately sus¬ 
pended, and, accordingly made a motion at that time for 
immediate suspension. 

U These gross irregularities which occurred during 
the brief period of administrative proceedings be¬ 
fore the Civil Aeronautics Board are believed and so al¬ 
leged by petitioner to have seriously prejudiced its posi¬ 
tion and to have resulted in or to have contributed sub¬ 
stantially toward issuance by respondent of the suspen¬ 
sion order now before this Court for review. 

/S/ G. Robert Henry. 

G. Robert Henry. 

Subscribed and sworn to before me this 10th day of 
August, 1948. 

/S/ Joseph W. Stewart, 

Cleric , United States Court of Appeals 
for the District of Columbia. 

Service on original. 
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21 i 

I 

Order to Show Cause. 

There having been presented to the Board a Motion for 
Institution of Enforcement Proceedings, duly verified by 
an Enforcement Attorney for the Board, and the Board 
having considered such verified Motion, the exhibits at¬ 
tached thereto, and matters within the official knowledge 
of the Board as referred to therein, and \ 

The Board finding upon the basis thereof that its Action 
is necessary in the public interest, and acting pursuant to 
subparagraphs (4) and (5) of paragraph (d) of Section 
292.1 of the Economic Regulations, and pursuant to the 
legal authority and jurisdiction vested in the Board bjp the 
Civil Aeronautics Act of 1938, as amended, particularly 
Sections 205(a), 1001, 1002(b) and 1002(c) thereof, i 

It is Ordered, that 

i 

1. Standard Air Lines, Inc. be and hereby is directed to 
show cause, by verified answer to be filed herein on or be¬ 
fore June 4, 1948, why Letter of Registration! No. 

2 826 heretofore issued to Standard Air Lines, Inc., 

as an Irregular Air Carrier operating large aircraft 
should not be suspended during the pendency of this pro¬ 
ceeding or until further order of the Board; j 

2. Standard Air Lines, Inc be and hereby is directed to 
show cause why its aforesaid Letter of Registration should 
not be revoked for knowing and willful violation of I the 
Civil Aeronautics Act of 1938, as amended, and require¬ 
ments thereunder, particularly Sections 401(a), 403(a), 
403(b), 404(b), 407(a), 411 and 412 of such Act, as alleged 
in the Motion of the Enforcement Attorney herein, &nd 
further to show cause why the Board should not issue an 
order requiring the carrier to cease and desist from each 
and every of such violations, or such other or further otfder 
as may be necessary or appropriate to compel the carrier 
to comply with applicable provisions of the said Act hnd 
requirements thereunder; 

3. Standard Air Lines, Inc. be and hereby is directed 
and required to file in this proceeding a full and complete 
answer, duly verified by an authorized agent of such car- 


i 
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rier, specifically admitting or denying or disclaiming 
knowledge of each and every of the allegations of fact set 
forth in the aforesaid Motion of the Enforcement Attor¬ 
ney, which answer unless previously filed pursuant to 
paragraph 1 hereof may be filed at any time prior to the 
date upon which a prehearing conference is first held in 
this proceeding; 

4. Standard Air Lines, Inc. be and hereby is directed 
and required, until otherwise ordered by the Board, to 
preserve and refrain from destruction of any and all docu¬ 
ments and records pertaining to the company’s opera¬ 
tions and activities since June 10, 1947, including 

3 but not limited to passenger and cargo manifests, 
flight manifest forms and flight records, reservation 
reports and records, tickets, ticket stubs and receipts, bills 
of lading and exchange orders, bulletins, instructions to 
traffic soliciting personnel, press releases, paid advertise¬ 
ments, pamphlets and brochures, and circulars, notices 
and instructions submitted to travel and ticket agencies, 
all correspondence, communications, agreements, docu¬ 
ments and memoranda concerning arrangements between 
Standard Air Lines, Inc. and any other air carrier for air 
transportation performed by Standard Air Lines, Inc. and 
all correspondence, agreements, documents and memo¬ 
randa relating to combination of services and apportion¬ 
ing of traffic between Standard Air Lines, Inc. and other 
air carriers. 

5. Standard Air Lines, Inc. immediately be notified by 
telegram of the entry of this order and thereafter duly 
served with a copy of this order and a copy of the afore¬ 
said Motion of the Enforcement Attorney; and 

6. This proceeding be assigned for public hearing be¬ 
fore an Examiner of the Board at a time and place here¬ 
after to be designated. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan, 

(Seal) Secretary . 

• ••••••••• 
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5 - Received 

i 

Mar 20 ’48 

i 

Motion for Institution of Enforcement Proceedings 

The undersigned Enforcement Attorney respectfully 
moves the Board for the institution of enforcement pro¬ 
ceedings by the entry of an appropriate order requiring 
Standard Air Lines, Inc. to show cause why its Letter 
of Registration as an Irregular Air Carrier should not be 
suspended during the pendency of such proceedings and 
thereafter revoked, and why the Board should not order 
Standard Air Lines, Inc. to comply with applicable pro¬ 
visions of the Civil Aeronautics Act of 1938, as amended, 
(hereinafter referred to as the Act) and requirements 
thereunder, and as reasons for such motion the Under¬ 
signed respectfully represents unto the Board, tha(;: 

1. Standard Air Lines, Inc. (hereinafter sometimes re¬ 

ferred to as the carrier) is an air carrier registere4 with 
the Board as an Irregular Air Carrier operating i large 
aircraft and the holder of Letter of Registration N6. 826 
issued on March 11, 1948, upon application made therefor 
by the carrier on August 8, 1947. There has not 1 been 
issued to the said carrier by the Board a certificate of 
public convenience and necessity or any other authority 
to engage in air transportation except the aforesaid! Let¬ 
ter of Registration. j 

2. On or about January 1, 1946, the carrier’s prede¬ 
cessor, a co-partnership, doing business as Fireball Air 
Express, inaugurated air transportation services to; and 
from Los Angeles, California area. The entire air trans¬ 
portation business of such co-partnership was transferred 
to and assumed by the carrier shortly after its incorpora¬ 
tion on June 10, 1946 as a California corporation. 

6 Since the date of such transfer and assumption of 
business, and to the date hereof, the carrier! has 

been, and is presently, engaged in the carriage by j air- 

| 
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craft of persons and property as a common carrier for 
compensation and hire in commerce between places in 
various States of the United States and places in various 
other States of the United States. 

3. Since July, 1946, and to the date hereof, the carrier’s 
principal activities in air transportation have consisted 
of the air transportation of persons and property over 
routes extending between the New York City area on the 
one hand and the Los Angeles and San Francisco areas 
on the other; between such areas and various intermediate 
points along such routes, and between various combina¬ 
tions of such intermediate points. 

4. In the course and conduct of the air transportation 
services hereinbefore described, the carrier during the 
calendar year 1946 caused to be circulated to the travel 
and traffic soliciting agencies in the principal cities served 
circulars representing that the carriers regularly, fre¬ 
quently and consistently operated aircraft between the 
New York City area and the Los Angeles and San Fran¬ 
cisco areas via various intermediate points and upon 
which aircraft it would accept for transportation for com¬ 
pensation and hire such traffic as might be secured by such 
agencies, representative specimens of which circulars are 
attached hereto and hereby made a part hereof as Exhibit 
1. During such period the carrier also caused to be printed 
and distributed to its traffic offices and to various agen¬ 
cies in the principal cities served a certain pamphlet ad¬ 
vertising the services of such carrier and attached hereto 
and hereby made a part hereof as Exhibit 2, which pamph¬ 
let was distributed and displayed to the public by such 
offices and agencies. 

5. As a result of the operations and activities herein¬ 
before described in paragraphs 3 and 4 hereof, during the 
month of February, 1947 the Enforcement and Litigation 
Section of the Board requested that the carrier submit 
a special report of its operations, together with certain 
other information pertaining thereto, which report was 
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7 duly submitted by a representative of the car¬ 
rier. After consideration of the information and 
materials so submitted, the carrier’s representative was 
advised by letter on or about April 30, 1947 that its 
activities should be adjusted so as to conform to j those 
standards governing the permissible extent of operations 
and representations of “non-scheduled air carriers!” re¬ 
flected by the orders enclosed in such letter and entered 
by the Board in enforcement proceedings against Trans- 
Caribbean Air Cargo Lines, Docket No. 2593 (Order 
E-370), Willis Air Service, Inc., Docket No. 2639 (Order 
E-466), and Trans-Luxury Airlines, Inc., Docket NoJ 2589 
(Order E-467), copy of which letter is attached hereto 
and hereby made a part hereof as Exhibit 3. Thereafter, 
by letter dated May 21, 1947, the Enforcement and! Liti¬ 
gation Section supplied the carrier’s representative with 
a copy of the currently effective Section 292.1 of the 
Board’s Economic Regulations and the explanatory State¬ 
ment thereto, which explanatory statement called specific 
attention to the infrequency of operations thereby} ex¬ 
empted from Section 401(a) of the Act, and the require¬ 
ment that Irregular Air Carriers utilizing large aircraft 
file tariffs with the Board for the air transportation Serv¬ 
ices afforded, copy of which letter is attached hereto land 
hereby made a part hereof as Exhibit 4. Upon informa¬ 
tion and belief, the carrier also was served with a copy 
of such regulation and explanatory statement at the time 
of promulgation thereof. 

6. From information obtained in the course of investi¬ 
gative activities by the Board’s staff, it appears and upon 
information and belief, it is alleged that since June! 10, 
1947 and to the date hereof, Standard Air Lines, Inc. has 
continued to represent to the public and to independent 
travel and traffic soliciting agencies and to other air Car¬ 
riers that it regularly, frequently and consistently oper¬ 
ates aircraft between the New York City area and the Los 
Angeles and San Francisco areas via various intermCdi- 
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ate points, and upon which aircraft it will accept for trans¬ 
portation for compensation and hire such persons that 
may apply therefor and such property that may be 
8 tendered for shipment. During the month of March 
1948, representatives of the carrier in the Los An¬ 
geles and San Francisco areas were representing to the 
public that daily operations were being conducted between 
such points and New York City via various specified inter¬ 
mediate points, as evidenced by the affidavits and photo¬ 
graph attached hereto and hereby incorporated herein as 
Exhibits 5, 6 and 7. 

7. Pursuant to and in accordance with the representa¬ 
tions hereinbefore described herein, since June 10, 1947 
and to the date hereof, the carrier regularly, frequently 
and consistently has continued to operate aircraft between 
the Los Angeles, California area (airports—Long Beach, 
Burbank and Los Angeles) and the New York, N. Y. area 
(airports—La Guardia, Teterboro and Newark) directly 
and via various intermediate points including but not lim¬ 
ited to Amarillo, Texas, Kansas City, Missouri, Chicago, 
Illinois and Cleveland, Ohio; between the San Francisco, 
California area (airports—San Francisco and Oakland) 
and the New York area (airports—La Guardia, Teterboro, 
and Newark) directly and via various intermediate points 
including but not limited to those mentioned above with 
respect to the said carriers Los Angeles-New York route, 
and between varying combinations of points on the routes 
set forth above, upon which aircraft it accepted for trans¬ 
portation for compensation and hire persons and property 
solicited from the general public. Such operations have 
exceeded in frequency and regularity those operations 
authorized by Section 292.1 of the Board’s Economic Regu¬ 
lations and have constituted a uniform pattern and normal 
consistency of operations for which exemption from Sec¬ 
tion 401(a) of the Act was not granted by such Section 
292.1, as will appear by reference to the Quarterly Opera¬ 
tional Reports for the quarters ending June 30, 1947, Sep- 
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tember 30, 1947, December 31, 1947, and March 31, 1948, 
filed with the Board by the carrier pursuant to paragraph 
(c) (6) of such Section 292.1 of the Economic Regulations 
and incorporated herein by this reference, and as, illus¬ 
trated in part by calendar analysis work sheets pre- 
9 pared by members of the Board’s staff from such 
Quarterly Operational Reports and attached hereto 
and hereby made a part hereof as Exhibit 8. j 

8. The carrier in violation of the Act, and particularly 
sections 403(a), 403(b) and 411 thereof, engaged in tljie air 
transportation of persons as hereinbefore described from 
June 10, 1947 to December 11, 1947 without having oh file 
with the Board any effective tariffs covering any such air 
transportation of persons, and in further violation o|f the 
said Act has engaged in the air transportation of property 
as hereinbefore described from June 10, 1947 to the date 
hereof without having on file with the Board any effective 
tariffs covering such air transportation of property. 

9. From information obtained in the course of investiga¬ 
tive activities and a partial examination by a member of 
the Board’s staff of the carrier’s books, records, and ac¬ 
counts for the period beginning February 16, 1948 j and 
ending March 15, 1948, it appears and upon information 
and belief it is alleged, that at various times since Decem¬ 
ber 12, 1947 and to the date hereof, the carrier in viola¬ 
tion of the Act and particularly Sections 403(a), 403j(b), 
404(b) and 411 thereof, 

a. has engaged in and provided certain air trans¬ 
portation of persons without having on file with the 
Board any effective tariffs covering such air trans¬ 
portation, 

1. particularly between Newark, N. J. and Nor¬ 
folk, Va. on March 12, 1948, and 

2. particularly between San Diego, California and 
the points hereinafter set forth, which air trans¬ 
portation was accomplished by sale of tickets at qud 

i 

i 

i 
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from San Diego at the carrier’s established tariff 
rate from Long Beach, California to point of desti¬ 
nation with transportation provided between San 
Diego and Long Beach via Western Airlines at its 
tariff rate and at Standard Air Lines’ expense 



Date 

No. of 
Persons 

From 

To 

Fare 

Charged 

Feb. 

18, 

1948 

5 

San Diego 

New York, N. Y. 

$118.30 

Feb. 

18, 

1948 

1 

San Diego 

Cleveland, Ohio 

99.70 

Feb. 

19, 

1948 

10 

San Diego 

New York, N. Y. 

118.30 

Feb. 

19, 

1948 

1 

San Diego 

Chicago, Ill. 

85.45 

Feb. 

20, 

1948 

1 

San Diego 

Chicago, Ill. 

85.45 

Feb. 

27, 

1948 

3 

San Diego 

Chicago, Ill. 

85.45 


b. has charged and received in many instances less 
and in some instances greater compensation for air 
transportation of persons on aircraft operated by the 
carrier than the rates, fares and charges specified in 
its passenger tariff C. A. B. No. 1, filed on December 1, 
1947, and effective December 12, 1947, and its passen¬ 
ger tariff C. A. B. No. 2 filed on February 10, 1948 and 
effective March 10, 1948 and particularly as set forth 
below: 


No. of 

Date Persons From 


Fare Tariff 
To Charged Rate 


Feb. 18, 1948 1 

Feb. 20, 1948 8 

Feb. 23, 1948 2 

Mar. 1, 1948 1 

Feb. 20, 1948 1 

Feb. 20, 1948 2 

Feb. 20, 1948 1 

Feb. 20, 1948 2 

Feb. 20, 1948 2 

Feb. 27, 1948 1 

March 8, 1948 6 

March 12, 1948 2 


San Francisco, Calif. 
San Francisco, Calif. 
Long Beach, Calif. 
San Francisco, Calif. 
New York, N. Y. 

New York, N. Y. 

New York, N. Y. 

New York, N. Y. 

New York, N. Y. 

New York, N. Y. 
Philadelphia, Pa. 

New York, N. Y. 


Albuquerque, N. M. 
Los Angeles, Calif. 
San Francisco, Calif. 
Albuquerque, N. M. 
Oklahomo City, Okla. 
Chicago, Ill. 
Cleveland, Ohio 
Detroit, Mich. 

Kansas City, Mo. 
Kansas City, Mo. 

San Francisco, Calif. 
Baltimore, Md. 


$ 67.25 

$ 59.73 

19.15 

18.95 

20.85 

18.95 

67.25 

59.73 

63.95 

69.30 

33.52 

36.15 

19.42 

20.50 

23.31 

24.85 

52.70 

56.90 

52.70 

56.90 

118.30 

115.15 

11.30 

9.05 


c. has offered certain discounts from its established 
passenger tariff rates to military personnel without 
having made provision therefor in its effective 
passenger tariffs on file” with the Board, which 
offer of discount is evidenced by Exhibit 7 attached 
hereto and hereby made a part hereof, and upon inf or- 


I 

1 


I 


29 


i 


mation and Tbelief, has in some instances granted such 
discounts so offered to such military personnel. I 

10. From information obtained in the course of investi¬ 
gative activities and a partial examination by a member of 
the Board’s staff of the carrier’s books, records and 
11 accounts for the period beginning February 16, 1948 
and ending March 15, 1948, it appears and upon in¬ 
formation and belief, it is alleged that since June l0 7 1947 
and continuing to the date hereof, the carrier in violation 
of the Act, and particularly Section 407(a) thereof has 
failed accurately and completely to report all flights of air¬ 
craft operated in air transportation as required by para¬ 
graph (c)(6) of Section 292.1 of the Board’s Economic 
Regulations. A comparison of records maintained by the 
carrier and the Quarterly Operational Report submitted 
by the carrier for the period ending March 31, 1948, dis¬ 
closes that for the said period February 16, 1948-March 
15, 1948, in addition to various discrepancies existing be¬ 
tween such records and report with respect to dates of 
flights and points served, the carrier failed to report in 
any manner the following flights on which, according to 
the carrier’s records, there were transported passengers 
obtained from the general public by the carrier, various 
travel and traffic agencies and other air carriers: i 


Flight 

Date Originated 


Points Served 


Destination 


Feb. 19, 1948 San Francisco 
Feb. 25, 1948 San Francisco 


Feb. 27, 1948 San Francisco 
March 8, 1948 San Francisco 


March 13, 1948 San Francisco 
March 13, 1948 Long Beach 
March 15, 1948 San Francisco 


Feb. 19, 1948 Teterboro 


March 2, 1948 Teterboro 
March 11, 1948 Kansas City 
March 12, 1948 Newark 


Long Beach, Chicago 
Long Beach, Albuquerque, 
Chicago, Cleveland, 
Philadelphia 

Long Beach, Kansas City, 
Chicago 

Long Beach, Alquerque, 
Kansas City, Chicago, 
Cleveland 


Walnut Ridge, Kansas 
Long Beach, Albuquerque, 
City, Chicago, Cleveland 
Detroit, Chicago, 

Kansas City 

St. Louis, Kansas City 


New York 
New York 


New York 

! 

New York 

i 

i 

Toledo! 
Toledo 
New York 

i 

Long Beach 

Long Beach 
Long Beach 
Norfolk 


I 

l 
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11. From information obtained by the Board’s staff in 
the course of investigative activities, it appears and upon 
information and belief, it is alleged that since June 10,1947 
and continuing to the date hereof, the carrier, in vio¬ 
lation of the Act and particularly sections 401(a), 
12 411 and 412 thereof, has been a party and has con¬ 

ducted operations in air transportation pursuant to 
a certain agreement and arrangement providing for the 
combination of services and opportionment of traffic be¬ 
tween the carrier, Airline Transport Carriers, Inc., Nats 
Air Transportation Service, S. S. W., Inc., and Viking 
Airlines, all of which carriers have been and are engaging 
in air transportation as Irregular Air Carriers registered 
with the Board. Said agreement has not been filed with 
the Board as required by Section 412 of the Act. Under 
such agreement, Travelair System, Inc.-, a traffic soliciting 
agency, was designated and has since acted as sole traffic 
soliciting agent for such carriers at the military discharge 
center at Camp Stoneman, near San Francisco, California, 
and has, in behalf of said carriers, represented and held 
out daily service departing for New York, N. Y. via vari¬ 
ous intermediate points, sold tickets which are honored by 
each of said carriers, and apportioned the traffic procured 
under the arrangement on a rotation basis, which rotation 
was and is employed in an attempt to avoid the operation 
by any one of such carriers of a regular pattern of service. 
Said agreement and arrangement for the combination of 
services, division and apportionment of traffic and rotation 
of operations was made, entered into and executed for the 
purpose of enabling the said carriers collectively to hold 
out and perform, and by means of which they so held out 
and performed regular service in air transportation be¬ 
tween San Francisco, California and New York, N. Y. via 
various intermediate points. 

Upon information and belief, Standard Air Lines, Inc. 
also since June 10, 1947 and to the date hereof has entered 
into and conducted operations in air transportation pursu- 


31 


i 

I 
! 
i 

I 

ant to individual agreements with said Irregular Air Car¬ 
riers and other such carriers providing for the apportion¬ 
ing and consolidating of traffic in instances in which less 
than pay loads were secured by the parties to such agree¬ 
ments, and which agreements have not been filed with the 
Board as required by Section 412 of the Act. 

13 Wherefore, the undersigned respectfully submits 
that the foregoing operations and activities of Stand¬ 
ard Air Lines, Inc., under the circumstances alleged have 
constituted and constitute knowing and wilful violations! of 
Sections 401(a), 403(a), 403(b), 404(b), 407(a), 411 
412 of the Civil Aeronautics Act, for which a proceeding 
for revocation of the carrier’s Letter of Registration and 
for other appropriate enforcement should be instituted, 
and that upon the basis of the repeated and continuing 
character of such knowing and wilful violations, the Bo^rd 
in the furtherance and protection of the public interest 
should immediately require Standard Air Lines, Inc., jto 
show cause why such Letter of Registration should not be 
suspended during the pendency of such proceeding and 
until further order of the Board. j 

Respectfully submitted, 

I 

i 

O. D. OZMENT, 

Enforcement Attorney.! 

[Verification of May 7, 1948, by O. D. Ozment omittedl] 

• • • • * * # * • j • 
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TaVMONC: LONS MACH <9X41 



TWX: LONG KACH 79F2 


StnnAniuL 'zJfajM- 

ADMINISTRATION RUILDINS 
MUNICIPAL AIRPORT • LONG REACH «. CALIFORNIA 



Mho Is Standard Air Lines? We are a snail airline which has since the begin¬ 
ning of 1946 operated frequent flights from coast to coast. While we hare for 
many months been doing business with innumerable established travel agents, it 
appears that there are yet many travel agents not fami Liar with our eporations. 

Ve are interested in further representation by established, reliable and reput¬ 
able travel agents. 

| 

Ve maintain flight operations from Los Angeles (Long Beach Municipal Air¬ 
port) to Now York (la Guardis Field) via Albuquerque, Kansas City, Chicago, and 
Cleveland. Ve can provide almost Immediate accomodations for your patreas de¬ 
siring Bast-West travel. We are presently operating DC-3'3 —luxury liners. 
Regular alrlino service is, of ooursa, provided—stewardess, meals aloft, etc. 
Bares are in accordance with regular prescribed ratos. Our pianos and operations 
are, of course, approved by the Civil Aeronautics administration. 

I 

While our operation is snail compared to the largor major airlines, we have 
an enviable record. Ve have flown over seven million passenger miles. We have 
never cancelled a flight nor ever had an accident of any kind. 

Ve also have planes available for charter and have handled a considerable 
number of chart ora in recont months for bands, football teams and business groups* 
This, as you are well aware, la a particularly lucretivo fiold for travel 
agents. 

1 

Wo allow a coian 1 salon of ten percent. «e should be pleased to have you 
represent us. If you so desire, we will send a copy of our form agency agree¬ 
ment. 

i 

We will be happy to answer your inquiries toward our doing business for 
our mutual benefit. 

! 

i 

Very truly yours, I 

i 

STWNDUKD UR LINES, INC. j 


B.V 


JFjwob 


i 

i 


i 
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TELEPHONE: LONG KACH 492-41 
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TWX: LONG BEACH 7SW 


ADMINISTRATION BUILDING 
MUNICIPAL AIRPORT • LONG BEA^H B,^gL£j>U|nilA 



587 FIFTH AVE. 

NOV 3 0 1946 

MAIL DEPARTMENT 


Thomas Cook lr Son, Ini*. 
587 - 5th Are., 

Hew York City, H. Y. 


November 29, 1946 


Gentlemen: 


Did you know that IMMEDIATE ACCOMODATIONS ARB AVAILABLE 

OH LUXURY FLIGHTS TO CALIFORNIA!!!!! 

Yes, additions to our de luxe fleet of luxury liners enable 
us to guarantee space (and return reservations) on our fre¬ 
quent flights to Los Angeles, San Francisco, and intermediate 
points. 

Ve are happy to be of service to all those who have enjoyed 
traveling with Standard; end we are ready now to make new 
friends among people who like rapid and luxurious travel. 


Our new equipment has freed a number of planes for charter, 
and they are now available to athletic teams, bands, business 
an^ social groups. 

Naturally, we allow 10jf commission to travel agencies. Ve 
would like very much to hear from you, and are certain that 
we can work together for our very great mutual advantage. 

Ve maintain a ticket office at the Hotel Belvedere, 319 
Vest 48th St., New York City, west of Eighth Avenue. To 

secure immediate reservations-and to assure a rapid, 

comfortable trip, call Standard Airlines, Circle 6-1830 or 
Circle 6-9100, Ext. 45. 

Assuring you that it will be our pleasure to serve you. 



by Robert 'Hr" Reighter, Jr 
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J. 0. Bruckner Travel Bureau 
1 Madiaon Avenue 

New York City, N. Y. j 

Gentlemen: 

I 

Did you knew that IMMEDIATE ACCOMODATIONS ARB AVAILABLE 

ON LUXURY FLIGHTS TO CALIFORNIA!!!!! j 

Yes, additions to our de luxe fleet of luxury linens enable 
us to guarantee space (and return reservations) on our fre¬ 
quent flights to Los Angeles, San Francisco, and Intermediate 
points. 

We are happy to be of service to all those who have enjoyed 
traveling with Standard; and we are ready now to maike new 
friends among people who like rapid and luxurious travel. 

Our new equipment has freed a number of planes for charter, 
and they are now available to athletic teams, bands!, business 
and social groups. j 

Naturally, we allow 10£ commission to travel agencies. Ve 
would like very much to hear from you, and are certain that 

we can work together for our very great mutual advantage. 

| 

Ve maintain a ticket office at the Hotel Belvedere,! 319 
West 48th St., New York City, west of Eighth Avenuei. To 
secure immediate reservations—-and to assure a rapid, 
comfortable trip, call Standard Airlines, Circle 6-1830 or 
Circle 6-9100, Ext. 45. 

Assuring you that it will be our pleasure to serve ^ou. 

Yours very truly, 

/ ■ y ' 

STANDARD^AIHLINSS^ I 

by Robert-H. Relghter, Jr.' 


1 
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SIXTY MILLION PASSENGER 
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FEATURING DOUGLAS LUXURY AIRLINERS 
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PLAY BY AIR . . . There'* e rime For business end o rime tor tun, bur 
Standard Air Liner tores you to many Hours you'll hove rime tor both! Travel 
the fastest, most comtortoble troy or o cost much less rhon Pullman— 
even cheaper rhon coach travel in the long run. Rclas in a big, slumbcr-sotr 
reclinable teat and chat, or read, or sleep in air-conditioned, soundproofed 
cosiness. Meals < as well os 'tween-rime snacks > From an immaculote galley 
ora brought right to your seat. So that whether you're vocation tripping or 
business traveling, you'll arrive feeling at your best—fresh, rested, ready! 

THE FASTER YOU GET THERE. THE LONGER YOU CAN STAY! 
USE OUR CHARTER SERVICE FOR ALL BUSINESS GROUP TRAVEL! 
Ideal for conventions, athletic teams, entertainers, orchestras. 
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20 Exhibit No. 3 

| 

Mr. Richard H. Rush, Economic Consultant 
Suite 404 . j 

1925 Connecticut Avenue 
Washington 6, D. C. 

Re: Operations of Standard Air Lines, Inc. 
Dear Mr. Rush: | 

This will confirm the receipt of the materials subniitted 
under date of March 27, 1947, relating to the operations 
of the above named carrier, which have been the subject 
of our previous conversations. j 

At the time of your first visit, reference was made to a 
pending proceeding, the disposition of which was expected 
further to clarify the extent of operations permitted by 
non-certificated air carriers. For your convenience, there 
are enclosed copies of the order entered by the Board 
therein, together with similar orders entered in other pro¬ 
ceedings. Particular attention is invited to Paragraph 2 
of such orders which indicates certain limitations upon 
public representations which may be made by non-certifi¬ 
cated carriers, and to Paragraph 3 which is believed to 
afford an adequate guide to the frequency and regularity 
of operations permitted between the same two points. For 
your further information, there are enclosed copies bf a 
brief filed in Docket No. 2589 which reflects the views of 
this office concerning certain types of advertising and repre¬ 
sentations made by a non-certificated operator. 

Inasmuch as the position of this office respecting the 
advertising practices and actual operations of non-sclied- 
uled air carriers is reflected in the enclosed materials, de¬ 
tailed answer to your memorandum and comment on the 
materials submitted by Standard would appear to be un¬ 
necessarily cumulative. From a study of the information 
furnished regarding Standard’s advertising practices and 
operations, it is noted that certain practices and the fre¬ 
quency and regularity of operations closely resemble those 
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from which the Board has formally ordered other non- 
certificated carriers to cease and desist. It is assumed 
therefore that you will forward a set of the enclosed ma¬ 
terials to the carrier for careful study and guidance 
21 in its future operations in air transportation. 

In view of the foregoing, this office will be unable 
to consider this matter closed until Standard has submitted 
evidence of adjustment of operations and activities in such 
manner as clearly to conform to the Board’s orders re¬ 
garding other similarly situated non-certificated carriers. 

Very truly yours, 

H. Don Reynolds, 

Chief , Enforcement and Litigation Section. 

Enclosures 

Orders Serial No’s. E-370 
E-466, E-467 (in dup.) 

Brief, Docket 2589 (in dup.) 

ODO :cbk 
CC: 

Messrs. Nunneley B-30 

Wanner B-45 

Reynolds B-48 

Ozment B-48 

Bolster B-68 

Mail & Files B-24 


22 Exhibit 4. 

May 2 1947 

Mb. Richard H. Rtjsh, Economic Consultant 
Suite 404 

1025 Connecticut Avenue 
Washington 6, D. C. 

Re: Operations of Standard Air Lines, Inc. 

Dear Mr. Rush: 

In our previous letter concerning the above carrier which 
appears to have been undated through inadvertency, it was 
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I 

indicated that this office would expect the submission of 
additional evidence of adjustment of operations and activi¬ 
ties in such manner as clearly to conform to the Board’s 
orders regarding other similarly situated non-certificated 
carriers. In view of recent developments affecting Stand¬ 
ards operations the material thus requested may he dis¬ 
pensed with for the present. j 

As you undoubtedly know, the Board has recently pro¬ 
mulgated a revision of Section 292.1 of the Economic 
Regulations, copy of which is enclosed for your conveni¬ 
ence. This revision becomes effective on June 10, 1947 and 
requires irregular air carriers to obtain Letters of Regis¬ 
tration from the Board, which Letters thereafter are sub¬ 
ject to suspension or revocation. Quarterly operational 
reports are also required with the first such report becom¬ 
ing due on July 20, 1947. j 

If Standard elects to continue operations as an irregular 
air carrier, the first report required under the new regula¬ 
tion will cover the period which would be reflected ih the 
information previously requested by this office. Accord¬ 
ingly we do not wish to require any duplication ih this 
regard. In the meantime, however, it is assumed that any 
advertising and the representations made in the solicita¬ 
tion of business will clearly indicate to the public the ir¬ 
regular character of Standard’s operations. 

I 

Yours very truly, 

H. Don Reynolds, 

Chief j Enforcement <& Litigation Section. 

Enclosure. 

cc: Messrs. Nunneley, B-30; Wanner, B-45; Reynolds, 
B-48; Ozment, B-48a; Bolster, B-68; Mail & Riles, 
B-24 

23 Exhibit 5. 

I, Thomas H. Taylor, Room 503, 126 Post Street, San 
• Francisco, California, hereby certify that on March 23, 


i 

I 



42 


1948 I telephoned Standard Airlines, Crane Hotel, San 
Francisco, Douglas 2-5154, requesting information con¬ 
cerning air transportation from San Francisco, California, 
to New York City, New York. I asked how frequently 
the flights departed and was informed that flights departed 
nightly, except Sunday, from San Francisco Municipal 
Airport for New York. I also requested information con¬ 
cerning the time of departure and was informed that de¬ 
parture from the airport was at 7:00 P. M. The fare 
quoted was $118.30 plus $17.75 tax, total $136.05. DC-3 
equipment is used. 

Thomas H. Taylor. 

Signature 

Subscribed and sworn to before me this 29th day of 
March 1948. 

Raymond H. Cronin, 

Notary Public in and for The City & County of San 
Francisco, State of California. 

My commission expires August 27, 1951. 

[Seal] 

24 March 22, 1948 

I, Helen Ritter, 1851 Vista Del Mar, Hollywood, Calif., 
hereby certify that on March 22, 1948 I telephoned Stand¬ 
ard Airline, Long Beach 49074, requesting information con¬ 
cerning air transportation from Los Angeles, California, 
to New York, New York. I asked how frequently the 
flights departed and was informed every evening except 
Sunday. These flights depart from the Long Beach Air¬ 
port. I also requested information concerning time of 
departure and was informed they leave 9:00 P. M. to 9:15 
P. M., Daylight Saving Time, notified of exact time of 
departure day of flight. The fare quoted was $118.30, 
plus $17.75 tax, a total of $136.05. 

Helen Ritter. 

Signature 
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Subscribed and sworn to before me this 26th day of 
March, 1948. 

Ione Vibden, j 

Notary Public in and for the County of Los Angeles, 
State of California. 

My commission expires Jan. 28,1949. 

[Seal] j 

25 March 23, 19^. 

I, Yolanda Condelli, 945 Wilshire Blvd., Los Angelas 14, 
Calif., hereby certify that on March 23, 1948, I telephoned 
Standard Airline at Long Beach 49074, requesting informa¬ 
tion concerning air transportation from Los Angeles, Cali¬ 
fornia, to New York, New York. I asked how frequently 
the flights departed and was informed they have daily 
flights except Sundays. These flights depart from the tong 
Beach Airport and land at La Guardia Airport. I j also 
requested information concerning time of departure j and 
was informed 9:30 P. M., Daylight Saving Time. The |fare 
quoted was $118.30, plus $17.75 tax, a total of $136.05. 

Yolanda Condelli. 
Signature j 

Subscribed and sworn to before me this 26th day of 
March, 1948. 

i 

Ione Vibden, 

Notary Public in and for the County of Los Angeles, 
State of California. 

My commission expires Jan. 28, 1949. 

i 

[Seal] 

26 I, A. 0. Mokler, 8352 Kenyon Avenue, Los An¬ 
geles, California, hereby certify that on March 19th, 

1948 I telephoned Standard Airlines, 707 South Broadway, 
Los Angeles, California, telephone Vandyke 9747 request- 


i 

i 
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ing information concerning air transportation from Los 
Angeles, California, to New York, N. Y. I asked how fre¬ 
quently the flights departed and was informed that flights 
departed daily from Long Beach Airport for New York. 
I also requested information concerning the time of de¬ 
parture and was informed that departure from the airport 
was at 5:00 P. M. The fare quoted was $136.05 including 
tax, double for round trip. 

A. 0. Mokleb. 

Signature 

Subscribed and sworn to before me this 23 day of March, 
1948. 

Cathebine Denton, 

Notary Public in and for the County of Los Angeles , 
State of California. 

My commission expires Feb. 23, 1952. 

[Seal] 

27 I, Gordon R. Patterson, 501 North Frederick, Bur¬ 
bank, California, hereby certify that on March 23, 
1948,1 telephoned Standard Air Lines, Long Beach Munic¬ 
ipal Airport, Long Beach, California, telephone Long 
Beach 49074, requesting information concerning air trans¬ 
portation from Los Angeles, California to New York City, 
New York. 

I asked how frequently the flights departed and was in¬ 
formed that flights departed nightly except Sunday from 
Long Beach Municipal Airport for New York City. I was 
also informed they operate DC-3 airplanes and that the 
flying time between Los Angeles and New York was ap¬ 
proximately 14 hours, with stops made at Amarillo, Kan¬ 
sas City and Chicago. I also requested information con¬ 
cerning the time of departure and was advised their planes 
left at 9:00 P. M. The fare quoted was $118.30 plus tax, 
making a total of $136.05. 


Gobdon R. Pattebson. 
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Subscribed and sworn to before me this 23 day of March, 
1948. j 

I 

i 

Catherine Denton, 

7 I 

Notary Public in and for the County of Los Angeles, 
State of California. 

I 

My commission expires Feb. 23, 1952. 

[Seal] j 

28 I, Dorothy H. Golem, 1307 No. Seward, I^os An¬ 
geles 28, California, hereby certify that on'l March 
23, 1948 at 12:15 P. M. I telephoned Standard Aiii Lines, 
Long Beach Airport, Long Beach, California, Phone num¬ 
bers Long Beach 49074 and/or Long Beach 403227 request¬ 
ing information concerning air transportation from Los 
Angeles to New York, New York. I asked how frequently 
the flights departed and was informed that flights departed 
daily, except Sunday, from the Long Beach Airport for 
New York, New York. I also requested information con¬ 
cerning the time of departure and was informed that 
departure from the airport was at 9:30 P. M. The fare 
quoted was $118.30, plus $17.75 tax, total $136.05. | 
Further details: The person who advised information 
further advised that the trip takes approximately! HV 2 
hours with stops at Amarillo, Kansas City, Chicago, and 
Cleveland. The passengers are fed at the gas stops and 
the flights are operated with DC-3 type of aircraft, i 

Dorothy H. Golem. 
Signature 

Subscribed and sworn to before me this 23 day of March, 
1948. j 

Catherine Denton, 

Notary Public in and for the County of Los Angeles , 
State of California. 

My commission expires Feb. 23, 1952. 

1 

[Seal] | 
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29 Exhibit 6. 

AFFIDAVIT. 

Edward A. Bolster, being first duly sworn, deposes and 
states that: 

1. He is employed as chief of the Operations Division 
of the Economic Bureau of the Civil Aeronautics Board. 

2. In the course of his duties, as chief of such Opera¬ 
tions Division, he performed an official investigation in the 
Los Angeles, Calif, and San Francisco, Calif, areas dur¬ 
ing the month of March 1948 concerning the activities and 
operations of various Irregular Air Carriers registered 
with the Board. 

3. On March 8, 1948, he made a telephone call to the 
ticket office of Standard Air Lines, Inc., located in the 
Crane Hotel, 245 Powel Street, San Francisco, California 
and inquired from the person answering such telephone 
call whether he would obtain space on Standard Air Lines 
for transportation to Chicago, Illinois. The person an- 

* swering such call stated that flights were operated by 
Standard Air Lines daily from San Francisco airport at 
7 P. M. for Chicago, Illinois, and that the fare for trans¬ 
portation thereon was $98.26, which fare included trans¬ 
portation tax and limousine service to the San Francisco 
airport. On March 9, 1948, he again made a telephone 
call to such ticket office and asked the person answering 
such telephone call if he could obtain transportation via 
Standard Air Lines, Inc. between San Francisco and New 
York, N. Y. He was informed by the person answering 
such call that flights between San Francisco and New York 
were operated daily except Sunday, with departures from 
San Francisco airport at 7 P. M. On March 9, 1948, he 
called in person at the said ticket office and inquired from 
the clerk on duty concerning transportation to Chicago, 
Illinois. Such clerk stated that daily flights were operated 
between San Francisco and Chicago. 


I 


30 4. On March 18, 1948, he visited York’s U Drive, 
443 West Ocean Boulevard, Long Beach, California 

and there inquired whether such firm sold airline tickets. 
Upon being informed that such tickets were sold, he then 
inquired as to the airline represented and was informed 
that such firm represented Standard Air Lines, Inc. He 
then asked whether a ticket and reservation could be 
obtained to Kansas City, Missouri and was informed that 
such ticket and reservation beteen Long Beach and Kansas 
City could be secured via Standard Air Lines, Inc. for the 
price of $88.17 and that flights departed each day at 5 P. M. 
and 9 P. M. On the same day, he also visited AAA Travel 
Service, 260 East First Street, Long Beach, California and 
made inquiry concerning transportation by air from Long 
Beach to Chicago. He as informed that such agency icould 
obtain such transportation for him via Standard Air lines, 
Inc. for the sum of $98.27 and that flights were operated 
between Long Beach and Chicago each day by Standard 
Air Lines with departures at 9:30 P. M. from the Long 
Beach Airport. He also was given a pamphlet describing 
the services of Standard Air Lines, which pamphlet is 
attached hereto as Exhibit A. On such day he also visited 
Veterans Aviation Company, located in the Hotel Stillman 
lobby at 200 West Ocean Boulevard, Long Beach, California 
and there talked to Mr. and Mrs. Jack Carter, the pro¬ 
prietors of such company. He inquired concerning air 
transportation between Long Beach and New York, N. Y. 
and was informed that such transportation could be secured 
via Standard Air Lines, Inc. for the sum of $136.05, and 
that flights for New York operated by Standard departed 
from Long Beach each night. He also was given a busi¬ 
ness card, which card represents that Veterans Aviation 
Company is an authorized agent of Standard Air Lines, 
which card is attached hereto as Exhibit B. On the same 
date, a visit was made to Tours of Enchantment, a travel 
agency located at 124 West Ocean Boulevard, long 

31 Beach, California and inquiry there made regarding 


i 
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air transportation to Chicago. He was informed that 
such agency could obtain such transportation for him 
via Standard Air Lines, Inc. for the sum of $98.27 and that 
daily flights were operated by Standard between Long 
Beach and Chicago with departures in most instances at 
9 P. M. from Long Beach. On March 18, 1948, a visit also 
was made to Smithy’s U-Drive, 232 American Avenue, 
Long Beach, California and inquiry made whether such 
firm sold airline tickets. He was informed that tickets of 
Standard Air Lines, Inc. were sold. He then asked whether 
transportation could be secured to Cleveland and was in¬ 
formed that daily flights were operated between Long 
Beach and Cleveland by Standard Air Lines and that a 
ticket and reservation therefor could be obtained for the 
sum of $114.66. 

5. On March 19, 1948, he made a telephone call to the 
office of Standard Air Lines, Inc. at Long Beach, Califor¬ 
nia, and asked the person answering such call if trans¬ 
portation could be secured to Kansas City, Missouri. He 
was informed that such transportation was available, that 
the fare therefor was $88.17, and that daily flights were 
operated by Standard between Long Beach and Kansas 
City with departures at 9 P. M. from the Long Beach 
Airport. He then asked whether such flights were oper¬ 
ated on Sundays and was informed “No, that is the only 
day we do not have any flight.” On the same date, he 
made a personal call to the Downtown Airlines Ticket 
Office, 541 South Spring St., Los Angeles, California and 
inquired concerning transportation to Cleveland. He was 
informed that flights were operated between Los Angeles 
and Cleveland each day except Sunday by Standard Air 
Lines with departures at 9:15 P. M. from the Long Beach 
Airport, and that such agency could secure reservation 
for passage thereon and sell him a ticket therefor. 

6. On March 19, 1948, a telephone call was made to 707 

South Broadway, Los Angeles, California, in re- 
32 sponse to an advertisement appearing in the Los 


I 
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Angeles Times on such day representing that iinme- 
diate reservations could be secured for direct flights to 
New York, Cleveland, Chicago and Kansas City, j The 
person answering the phone was asked whether tickets 
were sold for Standard Air Lines and such person stated 
“Yes, we do.” Inquiry was then made concerning flights 
to Kansas City via Standard Air Lines, Inc., and hei was 
informed that flights were operated from Long Beach to 
Kansas City every day by such carrier. j 

Edwakd A. Bolster. 

Subscribed and sworn to before me this 7th day of May 

1948. j 

i 

Francis J. Staegerer, 

Notary Public. j 

My commission expires 1/31/52. j 

[Seal] j 
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PLAY BY AIR . . . There's • time For business ond • time For Fun, but 
Standard Air Lines sovei you so ntony Hours you'll hove time For both! Travel 
the fostest, most comfortable woy ot o cost much less thon Pull man 
even cheaper than coach travel in the long run. Relax in a big, sigmber-soft 
inclinable seat and chat, or read, or sleep in air-conditioned, soundproofed 
cosiness. Meals las well as 'tween-time snacksl From an immaculate galley 
era brought right to your teat. So that whether you're vacation tripping or 
business traveling, you'll arrive Feeling at your best—Fresh, rested, ready! 

THE PASTER YOU GET THERE, THE LONGER YOU CAN STAY! 
USE OUR CHARTER SERVICE POR ALL BUSINESS GROUP TRAVEL! 
Ideal For conventions, athletic teams, entertainers, orchestras. 
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47 Filed June 4, 1948. i 

Answer to Order to Show Cause and Motion for Institution 
of Enforcement Proceedings. 

, I 

i 

By on order adopted by the CAB on May 20, 1948, upon 
the basis of a Motion for Institution of Enforcement Pro¬ 
ceedings verified by an Enforcement Attorney of the Board, 
the undersigned, Standard Air Lines, Inc., was directed to 
show cause on or before June 4, 1948, why its Letter of 
Registration No. 826 should not be (a) suspended during 
the pendency of these proceedings or until further order of 
the Board, and (b) revoked for knowing and willful viola¬ 
tion of Sections 401(a), 403(a), 403(b), 404(b), 407(a), 
411 and 412 of the Civil Aeronautics Act as amended. 

Standard Air Lines, Inc. (hereinafter called SAL) was 
also directed to file an answer, specifically admitting or 
denying or disclaiming knowledge of each and every alle¬ 
gation of fact set forth in the aforesaid Motion for Insti¬ 
tution of Enforcement Proceedings. 

Standard Air Lines herewith item by item sets forth its 
answer to the allegations of fact contained in the Motion 
to Institute Enforcement Proceedings. j 

Answer to Paragraph 1. SAL admits that it isj the 
holder of Letter of Registration, No. 826, and is registered 
with the Board as an Irregular Air Carrier. It admits 
that it is not the holder of a certificate of public conveni¬ 
ence and necessity. It also alleges that it is the holder of 
Operating Certificate, No. 6-14, issued on February} 10, 
1947, by the CAA based upon extensive Operations Speci¬ 
fications that have been approved by the CAA; that 

48 this certificate and the extensive Operations Speci¬ 
fications relate to safety in flight, call for standards 

of operation substantially equivalent to those required of 
certificated air carriers, and that pursuant to these speci¬ 
fications SAL has operated over twenty-one million pas¬ 
senger miles during the period February 10, 1947 to May 
31, 1948, on flights in and across the Continental United 
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States in regularly certificated DC-3 aircraft without any 
accident or mishap of any kind and without any injury to 
crew or passengers and has never had a “violation” filed 
against it by CAA, a record difficult to be matched by any 
other United States air carrier, certificated or uncertif¬ 
icated. 

Axswer to Paragraph 2. SAL admits the allegations 
contained in this paragraph, except insofar as the said 
paragraph may infer that SAL is engaged in the trans¬ 
portation of property generally. SAL denies that it is 
engaged in the common carrier transportation of property 
except insofar as such transportation is incidental to pas¬ 
senger service. 

Answer to Paragraph 3. SAL can neither admit nor 
deny this allegation insofar as it states that these activi¬ 
ties are the “principal activities” of the carrier. It points 
to the fact that a substantial portion of its business con¬ 
sists of contract flights for various parties and that it also 
carries persons to and from various other points than the 
points mentioned. It also wishes to observe that the 
carriage of property on its aircraft is limited to that type 
of property which is subsidiary or ancillary to the car¬ 
riage of persons. 

Answer to Paragraph 4. SAL denies that it caused to 
be circulated to traffic soliciting agencies in the principal 
cities served by its circulars representing that the carrier 
regularly, frequently and consistently operated aircraft 
between the New York City area and the Los Angeles 
and San Francisco areas via various intermediate points 
and upon which aircraft it would accept for 
49 transportation for compensation or hire such traffic 
as might be secured by such agencies. Exhibit 1 
was presented in proof of the allegation above denied. 
Exhibit 1, page 1, admittedly recites that SAL has oper¬ 
ated frequent flights from coast to coast . It does also 
state that “almost immediate accommodations” can be 
provided for patrons, but it does not state that flights are 
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regularly scheduled flights of SAL. It should also be 
noted that the aforesaid exhibit in setting forth flights 
frequently made by SAL calls attention to the fact jthat 
it has handled a considerable number of charter flights. 
Pages 2 and 3 of Exhibit 1 are couched in similar language. 

SAL admits the allegation contained in paragraph 4 ithat 
it had printed and distributed to various traffic officers 
and agencies a pamphlet set forth as Exhibit 2. SAL 
desires to point out, however, that Exhibit 2 on its face 
plainly relates to charter service and has no reference 
whatever to frequency, regularity or consistency of serv¬ 
ice to or between any points. SAL, however, admits that 
pursuant to contracts that it has it engages in frequent 
charter service for construction personnel and immigra¬ 
tion officers and deportees between points specified in fhis 
paragraph and also to points not mentioned theriein, 
among which are New Orleans, La., Little Rock, Ark., Sa¬ 
vannah, Ga., Charlotte, N. C., Boston, Mass., El P^so, 
Tex., San Antonio, Tex., Detroit, Mich., and El Centro, 
Calif. 

Answer to Paragraph 5. SAL admits the allegations 
contained in this paragraph save as hereinafter quali¬ 
fied. The undated letter referred to as being on or abbut 
April 30, 1947, being Exhibit 3, and the letter dated May 
21, 1947, being Exhibit 4, were sent to Mr. Richard |H. 
Rush of Washington, D. C., who had at one time b^en . 
employed by SAL on certain economic matters. Mr. Rush, 
however, was not a general representative of SAL and 
was not representative of SAL for the receipt of letters 
of this character. SAL also sets forth that the letter 
of May 21, 1947, tells SAL in substance |to 
50 disregard the earlier letter of April 30, 1947, calling 
upon SAL to adjust its operations and implies in 
paragraph 3 thereof that the operations of SAL were 
within the standard of irregular operation set forth 'in 
Section 292.1 of the Economic Regulations. 
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Answer to Paragraph 6. SAL denies the allegations of 
fact contained in the first sentence of this paragraph. It 
alleges that its representations were limited to those set 
forth herein in answering paragraph 4 of the Motion for 
Institution of Enforcement Proceedings. 

SAL has no means readily available to it to affirm or 
deny the allegations of fact set forth in the affidavits con¬ 
tained in Exhibits 5, 6, and 7. The affidavits, however, 
support the statement heretofore made by SAL that the 
flights to which reference is made were not of that regu¬ 
larity said by the Enforcement Attorney in the first sen¬ 
tence of paragraph 6 to characterize SAL’s flights. The 
fact that these flights were alleged in all these cases to be 
available daily except Sunday may have been true but 
that they were not made daily is established by the re¬ 
ports of operations to which reference is later made. The 
time of these alleged flights, however, as given by the 
affiants varies considerably. The Mokler affidavit states 
on the authority of Standard Air Lines, 707 South Broad¬ 
way, Los Angeles, that the Los Angeles-New York flight 
left at 5 p. m. on March 19, 1948. The Bolster affidavit 
states on the authority of Standard Air Lines, Long Beach, 
that this flight left at 9 p. m., while on the authority of 
Downtown Airlines Ticket Office, 541 South Spring Street, 
Los Angeles, the departure time is 9:15 p. m. Similar 
- conflicts are observable in other affidavits. The Patterson 
affidavit states on the authority of Standard Air Lines, 
Long Beach, that the March 23 flight left at 9 p. m. whereas 
the Golem affidavit on the same authority puts the de¬ 
parture time at 9:30. The Bolster affidavit quotes the 
Veterans Aviation Company as giving departure time as 
merely nightly, and quotes Smithy’s U-Drive as quoting 
departures daily, while it quotes Tours of Enchantment as 
giving departure times “in most instances at 9:00 
p. m.” 

51 SAL further alleges that Exhibit 7 is not its ad¬ 
vertisement but an advertisement of an independ- 
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ent travel agent, the language of which was never author¬ 
ized by SAL or approved by it. 

Answer to Paragraph 7. SAL denies that the flights 
referred to in this paragraph were engaged in ‘ ‘ regularly, 
frequently and consistently” and denies that they have such 
frequency and regularity as constitutes a uniform pattern 
and normal consistency without the exemption granted by 
Section 292.1 of the Economic Regulations. SAL also, al¬ 
leges that the charts filed as Exhibit 8, made up from the 
operational reports of the carrier, are inaccurate in many 
respects, e.g., they include as flights from the Los Angeles 
area flights from both Burbank and Long Beach, whereas 
these two points being some 40 miles from each other are 
clearly not within the same “area” as specifically defined 
in paragraph (b) of Section 292.1 of the Economic Emu¬ 
lations. An examination of p. 6 of Exhibit 8 will again also 
show that flights originating in San Diego were attributed 
to the Los Angeles area. Thus to take one week, for Ex¬ 
ample, that of July 6-12, 1947, five flights are said to origi¬ 
nate in the Los Angeles area, when actually two of thfese 
originated in San Diego and one in Burbank. Similarly 
flights clearly reported as contract flights, such as the San 
Francisco-La Guardia flights of August 19 and 26,1947, are 
treated in Exhibit 8 as ordinary common carrier flighjts. 
The pattern of flight presented by this Exhibit is thus iso 
distorted as not to portray the true pattern of non-contract 
flying by SAL and for that reason has led to the erroneous 
conclusions of frequency and regularity set forth in tfyis 
paragraph. j 

Answer to Paragraph 8. SAL admits that it had no 
tariff on file for the air transportation of persons until 
December 12, 1947, but denies that this failure under the 
circumstances was in violation of Sections 403(a), 403(h) 
and 411 of the Civil Aeronautics Act. The circumstances 
referred to are well known to the Board. Numerous dif¬ 
ficulties were encountered by the irregular carriers in filing 
tariffs. As of October 1947, a very substantial nuih- 
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52 ber of them, including SAL, had not filed. A gen¬ 
eral letter pointing this out was sent to irregular 

carriers, including SAL, by the Tariffs and Service Divi¬ 
sion of the Board. SAL promptly responded and pointed 
out a particular difficulty that it faced. This consisted in 
the fact that it had filed for letters of registration under 
both Sections 292.1 and 292.5 of the Econjomic Regulations. 
The Board had however, dismissed SAL’s application in 
the Air Freight Case and in June 1947, SAL had requested 
its reinstatement. That petition was pending and the 
validity of SAL’s application under aforesaid Section 292.5 
depended upon the grant of that petition. SAL was thus 
not in a position to be able to choose between its two 
pending applications for letters of registration, nor was 
that issue actually settled by the Board until March 1948. 
In this quandary it turned to the Board with a further in¬ 
quiry as to its duty with regard to the filing of tariffs. 
After further correspondence SAL complied with the sug¬ 
gestion of Board officials that it should file a tariff despite 
the fact that some doubt still remained as to its status 
under Section 292.1 and 29.5. This was done promptly 
and hence there cannot be alleged to be a knowing and 
willful violation of the Act. 

SAL further denies that it has been engaged in the air 
transportation of property and hence stated that it is un¬ 
der no duty to file a tariff covering such air transportation 
of property. A tariff is on file covering the transportation 
of passengers’ property which is the only property car¬ 
ried by SAL on a common carrier basis. 

Answer to Paragraph 9. SAL denies that the flight re¬ 
ferred to between Newark, N. J. and Norfolk, Va., on 
March 12, 1948, was other than a contract flight and hence 
no tariff needed to be filed to cover such transportation of 
persons. 

SAL admits that it engaged in the air transportation 
of passengers to the points mentioned from San Diego at 
rates similar to those charged passengers transported 

53 to similar points from Long Beach and that at that 
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time no tariff was on file covering transportation 
from San Diego. SAL further alleges that it informed 
the Board in extenuation of this action of the difficulties 
encountered by irregular carriers in having tariffs effec¬ 
tive covering every point to which such carriers may be 
authorized to go, but nevertheless promptly filed a tdriff, 
SAL, Tariff CAB No. 3 on April 14, 1948 covering j San 
Diego. SAL further says that the practice followed of fix¬ 
ing a rate from San Diego equivalent to that from Long 
Beach is a reasonable method of making tariffs from west¬ 
ern coastal points to eastern points. It is similar in char¬ 
acter, according to its belief, to the practice now followed 
with respect to fares between most transcontinental points 
by certificated carriers. 

With regard to subparagraph b of paragraph 9 8>AL 
cannot affirm or deny without further examination of! its 
accounts the charges there set forth. SAL admits that 
these deviations, all of a very minor character, may yell 
have occurred. It asserts that in its belief these deviations 
occurred as a result of miscalculations by various trdvel 
agents of tariffs and/or transportation taxes and w T ere jnot 
discovered by SAL’s own auditors and comptrollers. SAL 
asserts, however, that it is its general practice when! it 
discovers such deviations to refund any excess paid; to 
the passenger or to collect from the passenger or travel 
agent any deficiency in the fare paid. j 

SAL denies all the allegations set forth in paragraph c 
of paragraph 9. SAL asserts that Exhibit 7 to which ref¬ 
erence is made has been misread by the Enforcement At¬ 
torney, the 4 ‘discount” there referred to being the regular 
filed tariff rates of SAL’s which w^ere about 20% below 
the fares of the certificated carriers. SAL further states 
that Exhibit 7 is not an authorized sign of its agent, j 

Answer to Paragraph 10. SAL denies that the flights 
set forth in paragraph 10 are flights, reporting of which 
can be required by Section 407(a), these flights being con¬ 
tract flights. 
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54 Answer to Paragraph 11. SAL denies that it 
has any agreement or arrangement of the type speci¬ 
fied in this paragraph for the consolidated of services and 
apportionment of traffic with air Transport Carriers, Lie., 
Nats Air Transportation Servises, S. S. W., Inc., Viking 
Airliners, or any other irregular air carrier. SAL admits 
it has authorized Travelair System to represent SAL as a 
travel agency at Camp Stoneman, Pittsburg, Cal. This 
authorization is not a contract with a carrier, however, and 
is not required to be filed under Section 412 of the Act. 
It further alleges that the military authorities at Camp 
Stoneman required all irregular air carriers to operate 
through one agent at Camp Stoneman. There is no con¬ 
tract between SAL and any other irregular carrier. To 
SAL’s best knowledge and belief, such authorization with 
Travelair System, Inc., possesses no element of illegality 
and is not required to be filed. 

"Wherefore, SAL respectfully submits that the aforesaid 
order to show cause issued by the Board should be forth¬ 
with dismissed, and that further there can be no finding 
made bv the Board which would justify the Board in con¬ 
cluding pursuant to paragraph (d)(4) of Section 292.1 of 
the Economic Regulations that the public interest requires 
the suspension of SAL’s letter of registration pending the 
termination of the proceeding to revoke SAL’s letter of 
registration if in the Board’s judgment it declines to dis¬ 
miss the proceeding to revoke the aforesaid letter of reg¬ 
istration. 

In further support of the above prayer SAL sets forth 
the following considerations: 

1. It has been the purpose of SAL practically from the 
beginning of its passenger operations to test the market 
for a type of air travel not now’ provided by the certificated 
air lines and not, according to SAL’s information and 
belief, in contemplation of being provided by the certifi¬ 
cated air lines. With that purpose in view it developed 
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its present mode of irregular carriage. The mhrket 

55 it sought to tap and has now successfully tapped is 
that of cheap air travel. SAL in the beginning was 

impressed by the Board’s patent and expressed desire to 
provide mass air transportation at rates cheap enough to 
compete with bus and coach railroad travel. It truly held 
a belief that a 3-cent air line was possible without Govern¬ 
ment subsidy. It now is realizing this belief to a consider¬ 
able degree and believes on the basis of actual experience 
that, given the opportunity to institute regularity of serv¬ 
ice, it can achieve substantially that end . It believes ,that 
the public interest in cheap air transportation, in national 
defense in maintaining transport airplanes in the air^ all 
point towards the desirability of this proved approach to¬ 
ward air transportation. It asserts also that its actual 
record in air transportation from the standpoint of safety 
of travel is second to none. ! 

2. The market toward which SAL now points and toward 
which it hopes to point with greater vigor is not now 
touched by the certificated air lines. Casual surveys that 
it has made indicate that its passengers, deprived of this 
means of air travel, would go to the lower-priced surface 
carriers, such as the busses and railway coaches, to trhvel 
to their various destinations. As such it is not now really 
competitive with the certificated air lines and would inot 
be so even if its flights were conducted with regularity and 
frequency. Indeed at the present time, according to its'in¬ 
formation and belief, travel agents that it employs, 1 , of 
which there are some thirty to forty, are not selling or Au¬ 
thorized to sell transportation on the certificated air lines. 
Indeed, it is SAL’s understanding that the certificated air 
lines will not employ travel agents who also sell transpor¬ 
tation on uncertificated carriers, a practice—possibly a con¬ 
spiracy—against the public interest. Such monopolistic 
practices, aimed against legitimate and praiseworthy pio¬ 
neering are hardly to be countenanced, for, if cqn- 

56 tinued, they will never open the wide market of air 
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transportation present in this country and still untapped. 

3. Another vitrue of SAL’s type of pioneering, wholly 
independent of subsidy, is that from an observance of it, 
particularly if greater regularity can be achieved, honest, 
adequate operational cost data will become available to the 
Board. The necessity for self reliance of operators in 
SAL’s category creates a drive for economy that is absent 
in cases where government subsidy is always potentially 
available. This is demonstrated by SAL’s own operations. 
Over the period since June 10, 1947, and for many months 
prior thereto, SAL despite the lower fares and the irregu¬ 
larity of its service—has consistently made money. SAL’s 
accounts including depreciation and other reserves follow 
principles prescribed by the Board, and its present reserves 
are more than adequate. SAL also has an excellent credit 
rating with banks, has established itself as a sound, self- 
sustaining business, and now has a current ratio of be¬ 
tween 4 and 5 to one. SAL, privately financed, has never 
had any alternative other than low costs or bankruptcy. 
It believes that it can continue a financially healthy exist¬ 
ence and furnish services of great value to the public with¬ 
out government subsidy. 

4. SAL in its process of growth would have preferred 
to continue its present operations for some further time. 
But the initiation of this proceeding has inclined it to the 
idea that it is now appropriate for SAL to seek permis¬ 
sion to operate in this hitherto untouched market with fre¬ 
quency and regularity. It will presently file with the 
Board an application for a certificate of public conveni¬ 
ence and necessity pursuant to Section 401 of the Act and 
also a request for an exemption similar to that granted 
the air cargo carriers in Section 292.5 to permit it to op¬ 
erate pending the determination of that application. Mean¬ 
while it seeks the dismissal of this order to show cause in 

order to permit it to continue its existing irregular 
57 operations. Only by pursuing steps such as these 
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can the Board ever test the validity of the contention 
of SAL, already amply proved by the fact of it^ suc¬ 
cessful operations that there is a place in the air trans¬ 
portation picture for adequate, safe, cheap second-class air 
transportation. To choke off this effort in its very begin¬ 
nings by pressing the present show cause order woujld be 
to make impossible a testing of the validity of a thesis 
of immense importance to the future of this country. If 
the test fails, there is no great loss; if it succeeds^ the 
gain is tremendous. But if the test is never made, w$ will 
go in ignorance of what might have been learned. 

Wherefore, SAL respectfully submits that the present 
order to show cause should be dismissed or the proceed¬ 
ing continued until an opportunity for the full exposition 
of SAL’s projected operation can be explored by a Rear¬ 
ing on the application for a certificate of public convenience 
and necessity or on the petition for an exemption, both of 
which will soon be filed. ! 

SAL also alleges that prior to institution of these en¬ 
forcement proceedings it had fully complied with thej ad¬ 
vice and suggestions of the Board’s staff with respect to 
such alleged violations as were called to its attention. And 
it further alleges, with respect to any facts or conduct how 
alleged in this proceeding to be in violation of the Ac£ or 
regulations, that it has either fully complied with advice 
and suggestions of the Board’s staff or it has failed to 
have called to its attention in writing prior to institution 
of this proceeding, facts or conduct alleged to be in viola¬ 
tion of the law so as to accord SAL an opportunity to 
demonstrate and achieve compliance with all lawful re¬ 
quirements, all as required by Section 9(b) of the Adihin- 
istrative Procedure Act of June 11, 1946, Pub. Law 404, 
79th Cong., c. 324, 2d Session. | 

Wherefore, SAL respectfully submits that any actioq of 
the Board in this proceeding revoking or suspending 
SAL’s letter of registration would be in violation of l^w, 
particularly Section 9(b) of the said Administrative 
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58 Procedure Act, since such revocation and/or sus¬ 
pension could not be based upon the willfulness of 
SAL or upon the fact that public health, interest or safety 
require such action. See particularly in this connection 
pp. 90-91 of the Attorney General’s Manual on the Admin¬ 
istrative Procedure Act (1947). 

SAL also further alleges that it would sutler irreparable 
injury by the suspension of its Letter of Registration. Such 
suspension would destroy most of the value of its capital 
investment. It would destroy the livelihood of its many 
employees of whom those active in flying operations are 
more than ninety per cent veterans of the last World War. 
Such action should not and cannot legally be taken without 
full hearing of all relevant facts and on the basis of alle¬ 
gations which have been denied or explained in this answer. 

Wherefore, SAL requests the following relief: 

(a) That the show cause order be dismissed forthwith, 
or 

(b) That SAL’s Letter of Registration No. 826 not be 
suspended and that it be permitted to remain in full force 
and effect pending hearing and further proceedings herein, 
and that this proceeding be continued until final Board 
action on SAL’s application for a certificate of public con¬ 
venience and necessity or on its petition for exemption, 
both of which will shortly be filed with the Board, and 

(c) Such other and further relief as the Board may 
deem proper. 

Respectfully submitted, 

Standard Air Lines, Inc. 

/s/ Stanley Weiss 

Bv Stanley Weiss, President. 

* * 

[Verification of June 4, 1948, by Stanley Weiss is 
omitted.] 
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69 Filed June 18, 1948 

' I 

Petition of American Airlines, Inc. for Leave to Intervene. 

To the Honorable, the Civil Aeronautics Board: j 

The petitioner, American Airlines, Inc., submits! this 
petition for leave to intervene in the above entitled! pro¬ 
ceeding : 

I 

1. The name of the petitioner is American Airlines,! Inc., 
a Delaware corporation with principal offices at 100 East 
42nd Street, New York 17, New York. 

2. The petitioner holds certificates of public convenience 

and necessity authorizing it to engage in air transporta¬ 
tion with respect to persons, property and mail which are 
permanent for routes Nos. 4, 22, and 25, and temporary 
for FAM 26. ! 

3. This proceeding was commenced by Motion of! the 
Board’s Enforcement Section, dated May 7, 1948, setting 
forth certain violations of Economic Regulation 292.1! and 
of provisions of the Civil Aeronautics Act by Standard 
Air Lines, Inc. By Order No. E-1607, dated May 20, 1948, 
the Board ordered Standard to show cause why its Letter 

of Registration should not be suspended and revoked. 

70 4. American Airlines, Inc. is the holder of a cer¬ 
tificate of convenience and necessity from the Board 

for Route 4, authorizing service from Los Angeles and 
San Francisco to the East. Paragraphs 4-7 of the afore¬ 
said Motion set forth, as violations of the Regulation jand 
Act, that Standard Air Lines, Inc. has carried persons 
and property on a regular basis between the Los Angeles 
and San Francisco areas and New York, New York. These 
operations have been in direct competition with the service 
of American Airlines, Inc. over Route 4, its principal route. 

5. For these reasons the petitioner represents thait it 
has a substantial interest in the subject matter of Docket 
No. 3357; that it has a property and financial interest 
which may not be adequately represented in such docket 
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by existing parties; and that the intervention of petitioner 
here requested would not unduly broaden the issues or 
delay the proceedings arising out of such docket. 

'Wherefore, American Airlines, Inc., prays to intervene 
in and to become a party to the proceeding involving 
Docket No. 3357 with the right to receive notice of and 
to appear at hearings, to produce, examine and cross- 
examine witnesses and to be heard upon brief and at oral 
argument, if oral argument is granted. 

Respectfully submitted, 

American Airlines, Inc. 
/s/ C. W. Jacob, 
Vice-President. 

Dated: June 17, 1948. 

[Verification of June 17, 1948, by C. W. Jacob is 
omitted.] 

• ••##•*#*• 

61 Filed June 18, 1948 

Reply of American Airlines, Inc. to the Answer of Stand¬ 
ard Air Lines, Inc. to the Order to Show Cause and 
Motion for Institution of Enforcement Proceedings. 

This proceeding was begun by a Motion for Institution 
of Enforcement Proceedings, prepared by the Board’s En¬ 
forcement Section on May 7, 1948. Pursuant to this Mo¬ 
tion, the Board on May 20, 1948, issued Order No. E-1607, 
directing Standard Air Lines (hereinafter called “Stand¬ 
ard”) to show cause why its Letter of Registration, as an 
irregular air carrier under Economic Regulation 292.1 
should not be suspended and revoked. Standard has now 
filed an Answer to the Order and Motion, in which it seeks 
dismissal of the Order and other relief. 

American Airlines, Inc. (hereinafter called “Ameri¬ 
can”), intervenor in this case by reason of the directly 
injurious effect upon its certificated operations of Stand¬ 
ard’s illegal operations as alleged, submits that this An- 



77 


i 

i 


swer is wholly inadequate and that the Board shoul^l pro¬ 
ceed to suspend Standard’s Letter of Registration forth¬ 
with. I 

In this reply, American will not analyze the mahy ir- 
relevancies, argumentative assertions, and selfpserv- 

62 ing declarations contained in Standard’s Afiswer. 
The disposition of the Answer needs no suc|h an¬ 
alysis, since the Answer fails to meet the major allegation 
of the Motion, namely, that Standard has represented Itself 
as a regular operator between points on the West Coast 
and New York and other Eastern points, in direct viola¬ 
tion of the terms of its Letter of Registration. 

i 

i 

I. j 

Economic Regulation 292.1 (b) (3) defines as irregular 
air carrier eligible for a Letter of Registration as on£: 

“. . . which does not hold out to the public, expressly 
or by a course of conduct, that it operates one or more 
aircraft between designated points, or within a desig¬ 
nated point, regularly or with a reasonable degree of 
regularity upon which aircraft it accepts for trans¬ 
portation, for compensation or hire, such members of 
the public as apply therefor or such property as the 
public offers. No air carrier shall be deemed tb be 
an irregular air carrier unless the air transportation 
services offered and performed by it are of such in¬ 
frequency as to preclude an implication of a uniform 
pattern or normal consistency of operation betweefi, or 
within, such designated points.” 

Unless it can meet these conditions, an air carrier tnay 
not engage, under Section 401 of the Act, in common car¬ 
rier transportation of persons or property without a cer¬ 
tificate of public convenience and necessity. 

In the light of this basic requirement, the most impor¬ 
tant allegations in the Motion of the Enforcement Section 
are those contained in Paragraph 6. These allegations 
are that Standard has represented, after June; 10, 

63 1947, and particularly in the month of March, 1948, 


l 
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that it operates a regular and consistent service be¬ 
tween the New York City area and the Los Angeles and 
San Francisco areas. For the month of March, 1948, the 
allegations are supported by three specific affidavits. 

In answer to this Paragraph, Standard denies the alle¬ 
gation as to the period other than March, 1948, and, as 
to that month, attempts to evade the impact of the allega¬ 
tion by pointing out slight discrepancies in the times of 
departure which were represented by Standard to the vari¬ 
ous affiants, including a member of the Economic Bureau 
of the Board. Standard makes no effort to refute the state¬ 
ment that it has represented that it operated flights be¬ 
tween these points on every day of the week except Sun¬ 
day during March. Since this allegation, evidenced by the 
exhibits, must therefore be accepted as true, it is wholly 
immaterial whether the departures took place or were rep¬ 
resented to take place at an hour of the day which was 
fixed to the nearest minute. In a previous consideration 
of irregular operation, 1 the Board discussed the effect 
of variations in the departure times from flight to flight, 
and concluded that, regardless of variations in represen¬ 
tations, or a failure to represent uniform times, 

. . service was planned to be operated with reason¬ 
able regularity and inquiries necessarily disclosed that 
such was the fact. Nothing more is needed to con¬ 
stitute a holding out of regular or reasonably regu¬ 
lar service.” 

64 In the case of a trans-continental operation par¬ 
ticularly, minor variations in the hour of departure 
would not be significant in determining whether the car¬ 
rier represented that it was operating regularly. 

It is, therefore, clear that Standard for at least a three 
week period in March, 1948, when a Board investigator 
was on the spot, represented that it furnished a regular 
service to New York from the individual points on the 

1 Trans-Marine Airlines, Inc., Investigation of Activities, 
6 CAB, 1071, 1074 (1946). 
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West Coast. The other exhibits, covering other periods 
and showing also the actual operations carried On by 
Standard, make it a compelling, indeed an inescapable, 
inference that such representations were Standard’s policy 
for a period of several months prior to March, 1948. 2 
Standard may not have begun these representations pre¬ 
cisely on June 10, 1947, or it may not have made represen¬ 
tations with respect to property. On such flimsy pretexts 
it may support the validity of its general denial of the first 
sentence of Paragraph 6. But it cannot possibly escape 
the conclusion that the general tenor of its representations 
has been one of regularity, in direct violation of the Regu¬ 
lation. ! 

i 

65 II. | 

As the Enforcement Section’s Motion sufficiently shlows, 
Standard has violated in several respects the specific re¬ 
quirements which were attached to the privilege conferred 
by Economic Regulation 292.1. Standard’s explanation, 
especially of its failure to file proper tariffs, is extremely 
unconvincing. Moreover, it may be noted that in anl in¬ 
genious attempt to evade the responsibility for givihg a 
“discount” of 10% or 20%, as shown in the advertisement 
reproduced as Exhibit 7, Standard admits categorically 
that the word “discount” is intended to refer to the basic 
difference between its fare and those of certificated car- 

l 

riers. If this is not an “unfair or deceptive” practice in 
violation of Section 411 of the Act, it is hard to see \tfhat 
else it can be. 

From the Motion, it is obvious that Standard, even if it 
had complied in every respect with Regulation 292.1, is hot 

- i 

2 For example, the operational reports of Standard show 
that in October there were eleven flights from the San Fran¬ 
cisco area to the New York City area, and eleven from the 
Los Angeles area to the New York City area. These are 
slightly greater than the March total of eight and thirteen 
respectively. (Excluding six flights from and to each area 
which were not reported, as alleged in Paragraph 10 of the 
Motion.) ! 

. i 

I 
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the type of carrier for which that Regulation was designed. 
Standard is not an irregular experimenter. It is a large 
concern -which could have applied for a certificate long 
before this, but which chooses to avail itself of all the ad¬ 
vantages of holding itself out as a regular carrier, while 
avoiding the responsibilities of being forced to furnish 
such regularity day in and day out. It has pioneered no 
new routes and no ne-w methods of travel. On the con¬ 
trary, it operates over established routes of high traffic 
density, duplicating certificated services at cut rates 
66 which insure a high load factor on each of the trips 
which Standard chooses to make. It may be ac¬ 
cepted that such operations are profitable to Standard. But 
they have nothing whatever to do either with the develop¬ 
ment of the stable permanent air transport system con¬ 
templated by the Act or with the purposes for which Regu¬ 
lation 292.1 w T as intended. In view of the persistent and 
repeated character of Standard’s violations, the suspension 
of its Letter of Registration is plainly “in the public in¬ 
terest”. The Board should order such suspension and 
should expedite the revocation proceeding to the utmost. 

Respectfully submitted, 

American Airlines, Inc. 

C. W. Jacob, 
Vice-President. 

[Verification of June 18, 1948, by C. W. Jacob is 
omitted.] 

• ••*••**** 

78 Filed June 29, 1945. 

Memorandum in Opposition to American Airlines’ Petition 
to Intervene and to American’s Reply to Standard Air 
Lines’ Answer to Show Cause Order and Motion for 
Institution of Enforcement Proceedings. 

This proceeding was commenced by an order of the 
Board dated May 20, 1948, directing Standard Air Lines, 
Inc. to show cause why its Letter of Registration No. 826 
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should not be (a) suspended during the pendency of| this 
proceeding or until further order of the Board, and (b) re¬ 
voked for knowing and willful violation of Sections 401(a), 
403(e), 403(b), 404(b), 407(a), 411 and 412 of the 6ivil 
Aeronautics Act as amended. The Board’s show c^use 
order was based upon certain allegations contained in a 
Motion for Institution of Enforcement Proceedings, veri¬ 
fied and filed by an Enforcement Attornev of the Board. 
On June 4, 1948, Standard Air Lines, Inc. (hereinafter 
called Standard) filed its Answ r er specifically admitting or 
denying or disclaiming knowledge of each and every allega¬ 
tion of fact set forth in the aforesaid Motion. Upon j the 
filing of that Answer the basic factual issues in this pro¬ 
ceeding were formulated. Those issues are whether Stand¬ 
ard has violated Section 292.1 of the Board’s Economic 
Regulations. There are no other issues in this proceeding. 

By petition filed at 4:50 P. M. on June 18, 1948, Ameri¬ 
can Airlines, Inc. (hereinafter called American) prayed the 
Board for leave to intervene in this proceeding. By a 
document designated American’s “REPLY” to Standard’s 
Answer, filed at 4:51 P. M. on the same day, American of¬ 
fered its gratuitous legal advice to the Board urging that 
Standard’s Letter of Registration should be immediately 
suspended without hearing and the revocation proceeding 
expedited to the utmost. The Board was, of course, 
79 given no opportunity to act upon American’s peti¬ 
tion to intervene, and American apparently con¬ 
siders itself to be a party to the proceeding entitled to ijile 
pleadings regardless of the action w T hich the Board m^y 
take upon its petition. In addition American has taken t!he 
liberty of changing the title of the proceeding by adding 
the word “immediate” before the word “suspension”, 
thus attempting to emphasize American’s idea that action 
against Standard should be immediate and without hedr- 
ing. ^ j 

In opposition to American’s aforesaid Petition for Inter¬ 
vention, Standard respectfully submits the following: j 

i 

i 

i 
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I. 

In a certificate proceeding or in any other proceeding 
which may culminate in the granting of a new right to 
an applicant, the Board’s liberal policy of permitting in¬ 
tervention is justified. The decision to grant or deny the 
right in those cases may depend upon the extent of the 
effect of such new right upon existing or prospective rights 
of third parties. Evidence going to the extent of such 
rights and the likely effect on those rights of the granting 
of the new application is material and may well be the 
deciding consideration in such proceedings. 

An enforcement proceeding such as this one, however, 
raises an entirely different type of issue. The sole issue 
in this proceeding is whether Standard has violated Sec¬ 
tion 292.1 of the Economic Regulations. Depending en¬ 
tirely on whether violations have occurred, whether they 
have been adequately corrected, and upon the type and 
seriousness of such violations, the Board’s decision will 
be either favorable or unfavorable to Standard. 

The Board’s Enforcement Attorney has alleged certain 
violations. These have generally been denied by Stand¬ 
ard. The issues thus presented are the only issues in this 
proceeding. A determination of these issues depends in 
no way whatsoever upon any alleged “property or finan¬ 
cial interest” which American may have. And neither 
American nor any other carrier or private person can 
possibly have any property or financial or other interest 
that requires any consideration whatsoever in this pro¬ 
ceeding. The decision of the Board will be exactly the 
same regardless of any interest American or any other 
carrier may have in a particular route. The regu- 
80 lation, violation of which is alleged, remains ex¬ 
actly the same, regardless of American’s alleged 
“property or financial” interest. Similarly the issues in¬ 
volved and the Board’s decision must be exactly the same 
regardless of any such alleged interest of American. Fur¬ 
thermore, any evidence submitted respecting any such al- 
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leged “property or financial” interest would be wholly 
and totally irrelevant, and if erroneously admitted <?ould 
only result in broadening the issues in a simple enforceinent 
proceeding, and in compelling Standard to becom^ in¬ 
volved in issues that are appropriate only in a certificate 
or other similar proceeding. Such evidence could have 
nothing whatsoever to do with the only question properly 
involved, i.e., whether Section 292.1 has been violated. 

The only property or financial interest of American 
which could be relied upon by American in support of its 
petition to intervene, in this proceeding under Section 
285.6(b) of the Economic Regulations (Rules of Practice) 
would be such interest in its own routes. However, the 
decision in this case must be made without any considera¬ 
tion of that interest whatsoever, and the Board woul<jl in 
fact commit a fatal error if it considered American’s! in¬ 
terest in its routes as a factor influencing its determination 
of whether a violation of 292.1 warranted suspension! or 
revocation of Standard’s Letter of Registration. It fol¬ 
lows that American has no “financial or property” inter¬ 
est which should be represented by American or by any¬ 
one else in this proceeding. American, therefore, does not 
fall within any provision of Section 2S5.6(b) of the Rules 
of Practice, and it cannot properly be permitted to inter¬ 
vene. ! 

American’s only interest, in fact, in this proceeding, the 
interest which it appears to have alleged as a property! or 
financial interest under 285.6, is its interest in the elimina¬ 
tion of Standard as an air carrier. The fact that American 
is interested in putting Standard out of business through 
the use of the Board’s enforcement machinery is obviously 
no justification for permitting it to intervene. The matter 
involved in this proceeding properly concerns Standard ^nd 
the Board and no one else. American, obviously biased ajnd 
prejudiced against the interests of Standard and all otlier 
non-certificated carriers should not be placed in a position 
to undertake enforcement proceedings against such car- 

I 

I 

i 

i 

i 

i 
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riers. To place a certificated carrier in a position 
81 from which it can act in the capacity of an enforce¬ 
ment agency, especially in a proceeding in which 
the decision can in no way depend upon any property or 
other interest of that carrier would be the sheerest travesty 
on justice, a partial vesting of the administrative enforce¬ 
ment authority in a private person who openly contends 
that its private interests conflict with those of the respond¬ 
ent. 

II. 

By Section 285.6(b) of the Rules of Practice persons are 
not granted the right to file anything except a petition to 
intervene. They are not granted the right to file plead¬ 
ings in any case they choose, regardless of whether or not 
a petition to intervene has been granted. American gave 
the Board no opportunity to act on its Petition, but 
promptly and presumptuously filed its so-called “Reply” 
to Standard’s Answer, setting forth its gratuitous “legal 
advice” to the Board in a proceeding which in no way 
concerns American or any other certificated career. Ameri¬ 
can, in order further to disseminate its views in its unceas¬ 
ing campaign against the non-certificated carriers, has 
simply taken advantage of the fact that the Docket Sec¬ 
tion cannot possibly read all papers offered for filing and 
reject those that are improperly filed. 

While Standard is not legally required to answer such 
promiscuous and improper pleadings, the simple fact re¬ 
mains, as American must well have antcipated, that the 
pleading has in fact been filed and probably read by mem¬ 
bers of the Board and the staff. Thus, no matter how im¬ 
properly, American has had its say in a case in which it 
had no right to have it, and Standard is forced to the addi¬ 
tional time and expense of refuting the charges and dis¬ 
pelling the illusion that the air carrier industry can con¬ 
sist only of carriers that receive mail pay—on the theory 
that any carrier which furnishes air transportation en¬ 
tirely with its own money and without benefit of a mail 
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certificate sets a dangerous and intolerable precedent. 

Standard, therefore, submits the following in answer to 
American’s so-called REPLY: i 


American contends that even if Standard had complied 
with Section 292.1 in every respect, it is not the type of 
carrier for which that regulation was designed. 
82 American challenges (1) the propriety of the Board’s 
action in adopting Section 292.1 and (2) the 
propriety of the Board’s action in issuing a Letter of Reg¬ 
istration to Standard under that Section. These questions 
are obviously not in issue in this proceeding and are im¬ 
properly raised. Section 292.1 has been adopted by! the 
Board and Standard is operating under it. Whether Stand¬ 
ard was entitled to a Letter of Registration under the 
regulation is not an issue in this case. American’s con¬ 
tention, however, clearly discloses the improper and wholly 
irrelevant purpose of American’s attempt to intervene in 
this proceeding. 

n. i 

1 

Relying completely on the month of March 1948, Ameri¬ 
can claims that for at least three weeks Standard “fur¬ 
nished a regular service to New York from the individual 
points on the West Coast”. This demonstrates American’s 
complete lack of comprehension of the necessary elements 
of a “regular service”. To be a “regular service”, the 
service must be regular between the same two points, not 
regular between one point on the one hand and a number 
of points on the other hand. Service from several different 
points to a particular point during a three week period pan 
scarcely be regarded as a regular service between any jwo 
particular points. Furthermore, even daily flights be¬ 
tween two points for a limited period of three weeks does 
not alone show such regularity of service as to constitute 
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a violation of Section 292.1. American then suggests that 
other exhibits make it an inescapable “ inference ” that rep¬ 
resentations of regularity was Standard’s policy for a 
period of several months prior to March. Certainly the 
Board cannot fairly suspend a carrier’s operations, and 
thus force that carrier out of business on the basis of “in¬ 
ference”. Yet that is what American asks in this pro¬ 
ceeding. 

m. 

American also charges that Standard has been engaged 
in an unfair and deceptive practice, in violation of Section 
411 of the Act. Appropriate remedy, if such were the case, 
would be a cease and desist order in accordance with the 
terms of that section, pointing out the alleged unfair and 
deceptive practices and directing compliance in specific 
respects. There is no authority to suspend opera- 
83 tions summarily on the basis of such alleged prac¬ 
tices, yet that is what American asks in this pro¬ 
ceeding. 

IV. 

American concludes on the basis of its inferences, as¬ 
sumptions and predilections that Standard's Letter of Reg¬ 
istration should be suspended in the “public interest”. 

It fails completely, however, to show or to even attempt 
to show why or in what respects such suspension would 
be in the public interest. It merely concludes that it would. 

The very purpose of the proceeding is to determine 
whether violations have occurred. How then, in advance 
of that determination, can anyone conclude that such viola¬ 
tions do exist and—to go to even greater extremes—that 
such violations are willful? Without presupposing, with¬ 
out a hearing thereon, that all of the allegations of the 
Enforcement Attorney are true, there cannot conceivably 
be said to be a showing that a suspension is either neces¬ 
sary in or consistent with the public interest. There is 
no basis whatsoever for a pre-judgment on the issues. 
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Even assuming the truth of all of the Enforcement Attor¬ 
ney’s allegations, there is no showing that the public in¬ 
terest requires that Standard be summarily put out of 
business without any hearing. And certainly a predeter¬ 
mination of the issues involved would render the judicial 
process a vain and empty gesture. Such a finding at this 
time, without a full and fair hearing on the merits, and 
without opportunity to comply with the known and specific 
requirements of the Board would constitute a flagrant de¬ 
nial of due process. Yet American urges the Board to 
do just that in this proceeding. j 

The Board, however, has a grave responsibility to the 
public which it represents. It must have the breadth of 
vision and depth of wisdom that will not permit it to 
weigh justice by the weight standards of individual car¬ 
riers. There is no place in an enforcement proceeding for 
the bias, prejudice and discrimination that dominate the 
thought and action of the certificated carrier in all matters 
pertaining to the non-certificated carriers. 

Due process is the fundamental right of the small as 
much as it is of the large and the powerful. Certaiiily no 
one would ever consider a suspension of American’s certifi¬ 
cate on the basis of alleged violations of the Bqard’s 
84 Economic Regulations generally denied by Ameri¬ 
can. No one would ever deny, first, that the car¬ 
rier should have full and fair opportunity to comply! with 
a direct and explicit order of the Board directing Atten¬ 
tion to specific infractions of the regulations and ordering 
compliance in specific respects, or second, that the carrier, 
with or without an order of the Board commanding bbedi- 
ence, should be entitled to a full and fair hearing on the 
merits. Without adequate safeguards for the rights of 
those subject to regulation, the power to regulate i$ the 
power to destroy. The action which American requests 
of the Board in this proceeding—a suspension witjhout 
hearing—is a denial of due process, and is plainly calcu¬ 
lated to destroy Standard. It is a proposal to ride rbugh- 
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shod over rights designed to protect the individual from 
arbitrary and capricious exercise of power. American 
knows, as must the Board, that if this proposal is carried 
through without an opportunity for Standard first to be 
heard, a subsequent so-called hearing would be a meaning¬ 
less and futile process, for Standard, its operation, its 
organization and its investment of more than $250,000 en¬ 
tirely from private sources, all veterans of the last war, 
would already have been completely destroyed. 

V. 

Section 401(h) of the Civil Aeronautics Act, dealing with 
suspensions and revocations of certificates, provides the 
only standard under the Act by which action in the instant 
proceeding can properly be guided, and it is expressly 
provided in that section that there can be no suspension 
without a hearing thereon. 

Section 9(B) of the Administrative Procedures Act 
states as follows: 

“Except in cases of willfulness, or those in which the 
public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of 
any license shall be lawful unless, prior to the institu¬ 
tion of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called 
to the attention of the licensee by the agency in writ¬ 
ing and the licensee shall have been accorded oppor¬ 
tunity to demonstrate or achieve compliance with all 
lawful requirements.’* 

In discussing the meaning of this section the House Re¬ 
port on the bill states that the exceptions pertaining to 
“willfulness” and the “public health, interest, or safety” 
apply— 

85 “. . . only where the demonstrable facts fully and 

fairly warrant their application. Willfulness must be 
manifest. The same is true of ‘public health, interest, 
or safety.’ The standard of ‘public ... interest’ means 
a situation where clear and immediate necessity for 
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the due execution of the law overrides the equities or 
the injury to the licensee; the term does not confer 
upon the agencies authority at will to ignore the re¬ 
quirement of notice and opportunity to demonstrate 
compliance.” (Italics supplied.) 

I 

j 

American has made no attempt whatsoever to support 
its position that Standard’s Letter of Registration should 
be suspended without hearing. It has alleged nothing de¬ 
signed to show that “clear and immediate necessity” over¬ 
rides the equities or the injury to Standard. There is 
nothing anywhere in the pleadings which can, by i any 
stretch of the imagination, be said to support the ideal that 
there is anything even approaching “clear and immediate 
necessity for suspension”. | 

Unless the Board, in company with American, is td de¬ 
part entirely from the principles of fair play, it cannot 
now arbitrarily suspend Standard’s Letter of Registra¬ 
tion, but must first accord the carrier an opportunity to 
be heard on the issues raised by its answer to the alle¬ 
gations of the Enforcement Attorney. j 


American’s Petition to intervene in this proceeding can 
only be predicated upon (1) the assumption that the Bdard 
and its Enforcement Section are incapable of handling! en¬ 
forcement proceedings without the aid of the legal talent 
employed by the certificated air carriers, or (2) the desire 
of American to inject such irrelevant material into the rec¬ 
ord by way of gratuitous advice to the Board and its staff 
as to influence them against the interests of Standard and 
in favor of American by means of collateral considerations 
having nothing to do with the case. The result of per¬ 
mitting such intervention in enforcement proceedings can 
only be to unduly broaden and confuse the issues involved, 
delay the Board proceedings, and compel litigant parties 
to answer irrelevant allegations. 


i 

i 

I 

i 

i 
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Wherefore, Standard Air Lines prays (1) that Ameri¬ 
can’s petition for leave to intervene be denied, (2) that 
the document filed by American and designated “Reply of 
American Airlines, Inc. to the Answer of Standard 
86 Air Lines, Inc. to the Order to Show Cause and 
Motion for Institution of Enforcement Proceedings” 
be stricken from the files, or an order entered to the effect 
that such document shall not be considered by the Board 
or its staff in connection with this proceeding or otherwise, 
and (3) such other and further relief as the Board may 
deem proper. 

Respectfully submitted, 

Standard Air Lines, Inc. 
/s/ Stanley Weiss, 

By Stanley Weiss, President. 

[Verification of June 29, 1948, by Stanley Weiss is 
omitted.] 

• ••*«•*#*• 

94 Filed July 16, 1948 

Motion for Immediate Suspension and Memorandum in 
Support of Petition for Leave to Intervene. 

On June 18, 1948, American Airlines, Inc. (hereinafter 
“American”) filed a Petition for Leave to Intervene in 
this proceeding, together with a Reply to the Answer of 
Standard Air Lines (hereinafter “Standard”). Standard 
has filed a Memorandum in Opposition to American’s Peti¬ 
tion and Reply. American now submits this Motion and 
Memorandum with a view to clarifying (1) the interest of 
American in this proceeding; (2) the Board’s authority, 
under the Civil Aeronautics and Administrative Procedure 
Acts, to suspend Standard’s Letter of Registration with¬ 
out hearing; (3) the necessity of immediate suspension in 
the light of the evidence concerning Standard’s activities, 
taking into account only those facts which have been ad¬ 
mitted by Standard. 

American also presents, in a separate section of this 
Motion, additional evidence concerning the activities of 
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Standard, both prior to and since the institution of 
95 this proceeding. This evidence refutes certain alle¬ 
gations made by Standard in its Answer, and dem¬ 
onstrates that far from restricting its activities to the! limits 
permitted by Section 292.1 of the Economic Regulations, 
Standard has on the contrary increased the scope lof its 
operations. Its conduct both before and after the institu¬ 
tion of this proceeding leaves no doubt that it is in willful 
violation of 292.1 and of the Act. Standard’s Letter of 
Registration should be suspended immediately. 


American has never suggested that there is any other 
issue in this proceeding than whether Standard has vio¬ 
lated Section 292.1 of the Economic Regulations and the 
Civil Aeronautics Act. To permit American to inteivene 
will not broaden the issues or enlarge the scope of thq pro¬ 
ceeding one iota. All that American seeks is the oppor¬ 
tunity to present evidence and argument about the activi¬ 
ties of a competitor wfiiich it believes to be acting I with 
willful illegality. i 

Standard contends that to give this opportunity jto a 
private party is contrary to the Civil Aeronautics A<bt or 
to unspecified principles of justice. This contention'sim¬ 
ply shows that in this as perhaps in other respects Stand¬ 
ard is not very familiar with the Act. Section 1002 pro¬ 
vides that “any person” may file a complaint with respect 
to a violation of the Act or a requirement unde}* it. 

The framers of the Act knew that the Board could 
96 not possibly police a national industry by itself, and 
in this section they recognized that right of private 
persons to seek remedies, without even specifying that the 
violation impinge on any interest of the complainant, flow 
much clearer is the right of the victims of the illegality! 

Under Section 1002, American could have filed a Com¬ 
plaint against Standard, and moved to consolidate i the 

Complaint in the present proceeding. Instead American 

! 

i 

i 


i 

i 
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followed the simpler course of a Petition for Leave to 
Intervene, together with a Reply which was confined to a 
factual and legal analysis of the issues in the case. The 
Board should have no hesitancy in permitting the inter¬ 
vention of American in accordance with its customary 
practice in such situations. 1 


H. 

As a matter of law the Board has power to suspend 
Standard’s Letter of Registration immediately without a 
hearing, if it finds that suspension is “in the public in¬ 
terest.” Section 292.1(d) (4) of the Economic Regu- 
97 lations confers this pow r er in explicit terms, and 
nothing in Section 401(h) of the Civil Aeronautics 
Act 2 or in Section 9(b) of the Administrative Procedure 
Act 3 detracts from it. 

There is no direct statutorv authoritv for Standard’s 

V •> 

1 In Page Airways, Inc. Investigation, 6 C. A. B. 1061 
(1946), the Board allowed intervention by National Aviation 
Trades Association and Eastern Air Lines, Inc. Similarly, 
Northeast Air Lines, Inc., and Air Transport Association 
were intervenors in Trans-Marine Airlines, Inc., Investiga¬ 
tion of Activities, 6 C. A. B. 1071 (1946). American’s own 
Petition has been granted by Order No. E-1688 in the Trans- 
Atlantic Airways case, Docket No. 3358, now pending before 
the Board. 

2 “The Authority, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, if 
the public convenience and necessity so require. . . .” (Italics 
supplied.) 

3 “Except in cases of willfulness or those in "which public 
health, interest or safety requires otherwise, no withdrawal, 
suspension, revocation, or annulment of any license shall be 
lawful unless, prior to the institution of agency proceedings 
therefor, facts or conduct which may warrant such action 
shall have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with all 
lawful requirements.” 



93 


Letter of Registration. Section 416(b) of the Civil Aero¬ 
nautics Act provides that the Board “may” exempt jan air 
carrier or class of air carriers from the provisions of 
Title IV of the Act if it finds that the enforcement ofj these 
provisions is not in the public interest and would fie an 
undue burden on the carrier or class. Promulgated finder 
this power of exemption, Section 292.1 of the Economic 
Regulations (hereinafter “292.1”), as revised in June, 
1947, provides for the issuance to “Irregular Airi Car¬ 
riers”’ of a Letter of Registration, j 

^ i 

“which, unless otherwise sooner rendered ineffective, 
shall expire and be of no further force and eifTect, 
upon a finding by the Board that enforcement of the 
provisions of Section 401 (from which exemption is 
provided in this section) would be in the public in¬ 
terest and would no longer be an undue burden on 
such Irregular Air Carrier or Class of Irregular^ Air 
Carriers.” 

98 Under these terms, a Letter of Registration:! 

(A) is not a “certificate” under Section 401(h) 
of the Civil Aeronautics Act; I 

(B) is not a “license” under Section 9(b) of the'Ad¬ 
ministrative Procedure Act; 

(C) even if it were deemed a “license,” is temporary 

in character and hence not controlled by the requirements 
of Section 9(b). j 

A. - | 

The word “certificate” in Section 401(h) clearly refers 
to the certificate of public convenience and necessity which 
is the subject of the whole section, and to nothing else.! It 
cannot possibly be deemed to refer to a Letter of Registra¬ 
tion granted under a regulation pursuant to a wholly [dif¬ 
ferent section of the Act. 

b. ! 

The word “license,” as used in Section 9(b), is not [ex¬ 
plained in the legislative history of the Civil Aeronautics 


i 

i 
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Act. In common usage, a “license” is a permission by- 
proper authority to do something which would otherwise 
be illegal. A certificate of public convenience and neces¬ 
sity is a license to engage in air transportation. The li¬ 
cense of a broadcasting station gives authority to engage 
in broadcasting. 

By contrast, a Letter of Registration represents au¬ 
thority not to do something which would otherwise 

99 be affirmatively required, namely to get a license. 
Certainly it is a heavy strain on the ordinary mean¬ 
ing of words to say that there can be a “license” not to 
get a license. 

Moreover, a true license is governed by definite condi¬ 
tions. If those conditions are satisfied, the license must 
be granted. Thus, if the C. A. B. find an applicant fit, 
willing, and able and the transportation required, it “shall” 
issue a certificate of public convenience and necessity. 4 
292.1 stands on a totally different footing, that of complete 
or virtually complete discretion. Section 416(b) of the Act 
does not say that the Board must exempt an air carrier or 
class of air carriers from Title IV of the specified findings. 
It says that the Board “may” do so. In the light of this 
language, it is clear that the exemption granted by 292.1 
and represented by the Letter of Registration is a special 
privilege, and not in any sense a right which the carrier 
is entitled to assert against summary removal. 

In this respect, 292.1 is similar to the individual exemp¬ 
tion orders which the Board frequently makes for indi¬ 
vidual carriers under Section 416(b). If these orders could 
only be altered after hearing, or under the requirements of 
the Administrative Procedure Act, it is safe to say that 
the power to experiment which was embodied in Section 
416(b) could be emasculated. The Board could not 

100 possibly use it effectively. Changes may be needed 

4 Section 401 (d) of the Act. Similar language is used with 
reference to broadcasting licenses in Section 309(a) of the 
Communications Act of 1934. 
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at once, where a hearing would require two or three 
months at least. The desire for change may have nothing 
to do with willfulness or danger to public health, interest, 
or safety, or even with whether the exempted carriejr has 
violated the terms of the order or regulation at all. j The 
Board may simply change its mind about the extent of 
the burden on the carrier or class. If it does so, Congress 
intended that it should be able to act, and act at once. 

In summary, a Letter of Registration is an exemption 
from a license, conferred on a discretionary basis and in¬ 
tended to be subject to immediate alteration. Such a! Let¬ 
ter cannot be considered in any respect a “license” under 
Section 9(b). j 


i 

Both the House and Senate Reports on the Administra¬ 
tive Procedure Act state explicitly that the limitations of 
Section 9(b) do not apply to “temporary licenses.” 5 Thus, 
even if it were to be deemed a “license,” a Letter of Regis¬ 
tration is exempt if it is temporary in character. Both the 
terms and the background of 292.1 show that it should be 
so considered. i 

By 292.1(d)(2), Standard’s Letter of Registration was 
not made effective permanently or even for a fixed 
101 period of time, but only until the Board found jhat 
to require a certificate would be in the public interest 
and would not be an undue burden on the carrier—in other 
words, until the Board changed its mind. G 

The temporary character of the Letter is underscored 
by the findings which accompanied 292.1. The Board fotmd 
that “there is public demand and need at the present time 
for air services on an irregular basis,” that certification 
“at the present time would be impracticable”, and that 

5 Administrative Procedure Act, Legislative History, S. Doc. 
No. 248, 79th Cong., 2d Sess. 212, 275 (1946). 

c See page 4 above. 
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irregular service “will not under present conditions have 
adverse competitive effect upon the services performed by 
the certificated air carriers.’’ 7 The very fact that the 1947 
revision of 292.1, setting up Letters of Registration for 
the first time, followed by less than a year a general review 
and revision of the same Section, in May, 1946, 8 shows 
that constant review was contemplated. The Board could 
hardly hope to deal with the extremely difficult problem of 
irregular air carriers, as it had arisen since the War, on 
anything but an experimental and temporary basis, and 
the whole tenor of 292.1 is in accord with this basis. 

102 III. 

Even if a Letter of Registration is deemed to be a 
“license” within the meaning of Section 9(b) of the Ad¬ 
ministrative Procedure Act, the facts in this case are such 
that no hearing is necessary for the Board to determine 
the issue of immediate suspension. This is so for two 
reasons: 

(A) Prior to the institution of this proceeding, viola¬ 
tions of 292.1 had been called to the attention of Standard 
in writing, and Standard had been given an opportunity 
to achieve compliance with its requirements. 

(B) Nothing in the Administrative Procedure Act re¬ 
quires a formal hearing to determine facts admitted by the 
pleadings. Standard’s Answer has admitted certain facts, 
and these facts in themselves sustain, indeed compel, a 
finding that the public interest requires the suspension of 
Standard’s Letter. 


A. 

As alleged in paragraph 5 of the Enforcement Section’s 
Motion, the Board advised Standard on or about April 30, 

7 Italics supplied. 

8 Investigation of Non-Scheduled Air Services, 6 C. A. B. 
1049 (May 17, 1946). 
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1947, that its operations should be adjusted to confolrm to 
the standards required of “non-scheduled air carriers.” 
In this Letter (Exhibit 3 of the Motion) reference was 
made to specific Board cases showing the permittee! fre¬ 
quency of operation. On May 21, 1947, the Enforcement 
and Litigation Section of the Board sent Standard 
103 the revised version of 292.1, together with the Ex¬ 
planatory Statement thereto. This second fetter 
was specifically directed to Standard and was in addition 
to the formal notice which Standard received of the text 
of 292.1.° 

Nor can Standard seek refuge in any claim that the 
revision of 292.1 altered the basic requirements concerning 
regularity, which the Board had warned that it migljit be 
violating. Before the revision, 292.1 had defined a ‘^non- 
scheduled” air carrier as one which “does not hold out 
to the public expressly or by a course of conduct that it 
operates one or more aircraft between any designated 
points regularly or with a reasonable degree of regularity.” 
This is precisely similar to the basic definition of an'“ir¬ 
regular air carrier” included in 292.1(b)(3) of the revised 
regulation. As a simple reading of the new text and ex¬ 
planatory statement would have revealed, the conduct 
against which Standard had been warned on April 30 and 
again by the specific Letter of May 21, was and remained 
contrary to the revised regulation. Thus, Standard clearly 
had "written notice of conduct which the Board thought 
might warrant enforcement action. After this warning 
Standard had a period of almost a year’s grace before the 
Board instituted this proceeding. Certainly this is oppor¬ 
tunity enough to demonstrate compliance with the j un¬ 
changed basic requirements of 292.1. 

■ — 

9 In its Answer Standard alleges, without quotation, that 
this second letter in some way condoned the past conduct of 
Standard. Not a word in the letter lends itself to any such 
inference; the whole tenor is directly to the contrary. 
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104 B. 

The most important allegation of the Enforcement Sec¬ 
tion’s Motion in this proceeding is that of paragraph 6, that 
Standard has represented to the general public that it 
operated a regular service between the Los Angeles and 
San Francisco areas, on the one hand, and the New York 
area. 10 Specifically, the Motion sets forth that representa¬ 
tions of “daily operations” were made during the month 
of March, 1948. 

In its Answer to the Allegation concerning March, 1948, 
Standard points to slight discrepancies in the times of de¬ 
parture which were quoted to the various affiants. These 
discrepancies are wholly immaterial, since the Board has 
made it clear that regularity is determined by the number 
of flights per week, without regard to variance in the times 
of departure from day to day. 11 Standard also says that, 
although its offerings may have been as stated, its 

105 actual flights were not regular. This too is imma¬ 
terial to the allegation, since the criterion estab¬ 
lished by 292.1 is whether a carrier “holds itself out” as 
performing a regular service and whether the services 
“offered and performed” are of such irregularity “as to 
preclude an implication of a uniform pattern or normal 
consistency of operations.” The allegation of the Motion 
was that Standard did not offer regular service. Stand- 

10 Regular service was offered in all cases from “Long 
Beach” to New York. It is thus unnecessary to consider 
Standard’s highly technical and specious argument that ac¬ 
tual flights from Burbank and Long Beach are not to be 
grouped as coming from the same “point.” 

11 Trans-Marine Airlines, Inc., Investigation of Activities, 
6 C. A. B. 1071, 1074 (1946). This opinion is cited on page 
1 of the text of the Explanatory Statement on the revision 
of 292.1, as a guide to the meaning of irregularity. Stand¬ 
ard received this Explanatory Statement, so that its stress 
on exact hours can only show either an inexcusable ignor¬ 
ance of the law or a desire to insert frivolous and dilatory 
matters to confuse the issue. 
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ard’s Answer is no denial at all, but must be construed as 

7 

admitting this allegation. j 

Thus, regardless of the compelling inferences to Mrich. 
American has drawn attention in its previous Repty, re¬ 
gardless too of the implausibility of many of Standard’s 
explanations and partial denials of other Paragraphs, 
Standard stands convicted of having operated for one 
month in the most flagrant and obvious possible violation 
of 292.1 1 - By its own admission what Standard has done 
is to hold itself out as a regular carrier, “every day except 
Sunday,” while in fact operating less frequently, presum¬ 
ably when it was able to get full loads. How Standard’s 
course of conduct could be anything but willful in the jface 
of the clear language of 292.1 forbidding a holding oijt of 
regularity is impossible to see. 

In deciding whether the “public interest” now requires 
this suspension, the Board can do no better than to Jook 
at the general findings by which it found that 
106 292.1-was in the same “public interest.” These find¬ 

ings spoke of the demand and need for service to 
non-certificated'points—Standard serves no point not| al¬ 
ready served by at least two certificated carriers; its prin¬ 
cipal operation, from Los Angeles to New York, duplicates 
three certificated carriers. Reference was made to the need 
for local service—Standard deliberately avoids local serv¬ 
ice. It was said that certification would impede the de¬ 
velopment of new types of service designed for special 
conditions—the only special condition in Standard’s serv¬ 
ice is its ability not to operate flights when it does not ; fill 
its planes. Finally, and most important, 292.1 rested ok a 
finding that “irregular” service would not have “adverse 
competitive effect” on the services of the certificated Car¬ 
riers—Standard’s service is, by its own admission, not 

irregular and it is having a direct and serious competitive 

_ I 

12 This month was the most recent whole month before the 
preparation of the Motion, and was the month when a Board 
investigator was available to make a direct investigation, j 

i 


i 

i 


i 
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effect upon the certificated carriers during their most im¬ 
portant months of traffic potential, diverting many thou¬ 
sands of dollars monthly. 13 Certainly, then, the “ public 
interest” as defined in 292.1 itself requires this suspension. 

Nor has Standard the slightest equitable claim to immu¬ 
nity from the enforcement measures prescribed by 292.1 
Its present investment has been built up to perform an 
operation which could never have been called legal 
107 at any time by anyone able to read the regulations. 

If the Board yields to such a claim, it must look 
forward to yielding again and again and again, for the 
investment will grow as the regularity as tolerated. 

IV. 

The existing record in this proceeding provides ample 
justification for the immediate suspension of Standard’s 
Letter of Registration, as has been shown in the preceding 
sections of this Motion. It should be unnecessary for the 
Board to consider any further evidence of the conduct of 
Standard. However, in order that the Board may have 
before it a more complete picture of the extent of the 
illegal activities of Standard, American presents further 
unimpeachable evidence of the regularity of the service 
offered by Standard. This evidence includes activities of 
Standard during the month of April, 1948, (before the 
institution of this proceeding), and the months of May, 
June, and July, 1948, (after the institution of this pro¬ 
ceeding). 


A. 

As evidenced by Exhibit A, Standard represented on 
April 23, 1948, that flights were operated from LaGuardia 

13 It has been estimated that the total transcontinental 
revenue of “non-scheduled” air carriers is at the rate of at 
least 10 million dollars a year. American Aviation Daily. 
June 24, 1948. 
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Field, New York, to Long Beach, California, “every 
Wednesday, Thursday, and Friday” of the week. Oin this 
date, definite reservations to Long Beach were ob- 

108 tained for April 29 and May 6, a week apart, on 
flights departing at identical times. At the j same 

time definite return reservations from Long Beach to New 
York were made for Friday, May 14, and Friday, May 21, 
with departures again at identical times. Exhibit B con¬ 
tains photostats of the tickets issued in confirmation of 
these reservations. j 

As evidenced by Exhibits C and D, on April 26, j 1948 
Standard confirmed definite reservations and sold tickets 
for flights between New York and Long Beach for two! pair 
of successive Fridays, May 7 and May 14 westbound^ and 
May 21 and May 28 eastbound. 

As evidenced by Exhibit E, Standard represented on 
April 30 that it operated a service from New York to! Los 
Angeles with “sometimes 3 flights and sometimes 1 flight 
a day.” The person inquiring was told that he Could 
“count on” a 5:30 p. m. departure for the flight to Los 
Angeles in the future. 

Exhibits A, B, C, D, and E conclusively demonstrate 
that Standard made representations of regularity in April, 
1948, for service between New York and Los Angeles. So 
regular was Standard’s service that it was able, evefl at 
this time, to sell definite tickets for flights more thajn a 
month distant, and for flights leaving at a fixed tim<^ on 
the same day of the week in three successive weeks. These 
statements and ticket sales cannot have been haphazard or 
unusual. They are particularly interesting in view of the 
fact that in its Answer to Paragraph 6 of the Enforcement 
Section’s Motion in this proceeding, Standard alleged 

109 that it did not represent to the public consistently 
before the date of the Motion (May 7, 1948) that it 

performed a regular service between New York and Los 
Angeles and San Francisco. Standard further alleged Spe¬ 
cifically that its representations were confined during this 
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period to those reproduced in Exhibits 1 and 2 of the 
Motion. In the light of these affidavits, Standard’s veri¬ 
fied statement that its representations were confined to 
those indicated is wholly false on its face. Taken with the 
March affidavits cited in the Motion, this evidence reinforces 
the already compelling inference that such representations 
of regularity were the established policy of Standard dur¬ 
ing the period prior to May 7, 1948. 14 

B. 

The Board’s order to shovr cause in this proceeding was 
issued on May 20, 1948. Since that time, through its own 
offices, Standard has continued to hold itself out as per¬ 
forming a regular service between New York and Los 
Angeles. 

As evidenced by Exhibit F, Standard on May 21, 1948— 
the very day after the show cause order—advised callers 
that it operated “very frequent flights, one or more 
110 daily, from New York to Los Angeles during the 
week,” and that the caller “could count on a sched¬ 
ule every day except sometimes on Sunday.” 

As evidenced by Exhibits G, H, I, and J, Standard there¬ 
after, on June 30, represented to persons in Long Beach, 
California, that it has “regular service and normal de¬ 
partures” from that point to New York, and that it had 
a flight “daily” to New York via Amarillo, Kansas City, 
Chicago, and Cleveland. On each of the two cases covered 
bv these exhibits, the caller was able to obtain a reserva- 
tion and a ticket for the date requested. 

14 In laying stress upon the service which Standard held it¬ 
self out as performing, American has no intention of implying 
that actual operations were irregular. On information and 
belief, Standard’s flights far exceed the permitted frequency 
during this period between New York and Long Beach alone. 
It cannot be too often stressed that the test under 292.1 is 
one of holding out “expressly or by a course of conduct,” and 
of the services “offered,” as well as those “performed.” 
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As evidenced by Exhibits K, L, M, N, and 0, on Jqly 7, 
1948—six weeks after the Board’s order to show cause— 
Standard’s office in New York confirmed definite reserva¬ 
tions for the days requested and sold tickets for flights 
from LaGuardia Field to Los Angeles on successive [Fri¬ 
days, July 23, July 30, and August 6, leaving at identical 
times, and purportedly serving both the Burbank and Long 
Beach airports in the Los Angeles area. 

These representations and ticket sales individually I and 
collectively were a clear and flagrant violation of th^ re¬ 
quirement that an Irregular Air Carrier under 292.1 ifiust 
be one which does not “hold itself out” as operating ivith 
a reasonable regularity. Moreover, Standard has not Con¬ 
fined itself merely to holding out a regular service. 1 On 
information and belief, and at a conservative estimate,! the 
actual operations of Standard during the month of Jime, 
1948, and up to the present time, have averaged not 
111 less than four flights per week in each direction 
between New York and Los Angeles. 15 Between Julv 
2 and July 10 Standard operated at least seven flights from 
New York, of which not less than five served Los Angejles. 
This number far exceeds the permitted frequency outlified 
in the Explanatory Statement to 292.1, and has been with¬ 
out any “frequent and extended definite breaks” whatever. 

The nature of these violations could hardly be more abso¬ 
lute. Standard has “offered” and it has “performed” 
services which are so far from irregular that they could 
not possibly have been ignorantly or negligently under¬ 
taken. Standard has been “willful” in the fullest sense. 
It has paid no attention whatever to the Board’s Order. 
It has made no effort to achieve compliance with the law. 
Instead it has increased its regularity in open defiance of 
the Board. If there is any doubt about the necessity of 

i 

15 As indicated in Exhibits I, K, L, and M, the great iha- 
.iority of these flights have served both Burbank and Lojng 
Beach, thus eliminating any possibility of the argument that 
the two air ports are not within the same “point.” 
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suspension on the prior record of this case, the evidence 
of Standard’s actions since May 20 should remove it. 

Conclusion. 

The issue in the case is simple, and it is immediate. 
It is simple because the Board is dealing with a carrier 
which has violated 292.1, not incidentallv but 
112 squarely, so as to defeat the whole purpose of the 
Regulation. It is immediate because toleration by the 
Board can only lead to an expanded evil and because the 
present evil is already menacing the continued stability 
and solvency of an important segment of the industry. 
To allow this case to go to hearing without suspension will 
permit Standard and other irregulars profiting by the ex¬ 
perience of this test case to operate unscathed in the peak 
season. If there were any doubt about the violations, such 
delav would be tolerable. But there is no such doubt. 
The Board’s only proper course is to suspend Standard’s 
Letter of Registration at oice and to push the revocation 
proceeding forward as rapidly as possible . 

Respectfully submitted, 

s/ C. W. Jacob, 

C. W. Jacob, 

Vice-President, American Airlines, Inc. 

[Verification of July 15,1948, by C. W. Jacob is omitted.] 
• •*#*•#*#* 

137 Filed July 26, 1948 

Memorandum in Opposition to American Air Lines’ Mo¬ 
tion for Immediate Suspension and Memorandum in 
Support of Petition for Leave to Intervene. 

Standard Air Lines, Inc., by CAB order adopted May 
20, 1948, on the basis of a Motion for Institution of En¬ 
forcement Proceedings verified by an enforcement attor¬ 
ney of the Board, was directed to show cause why its 
Letter of Registration No. 826 should not be (a) suspended 
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during the pendency of this proceeding or until further 
order of the Board, and (b) revoked for knowing and wil¬ 
ful violation of the Civil Aeronautics Act. As directed 
by this order, Standard filed its Answ’er in this proceeding 
specifically admitting or denying or disclaiming knowledge 
of each and every allegation set forth in the aforemen¬ 
tioned Motion for Institution of Enforcement Proceedings. 

American thereafter and on June 18, 1948, filed it$ peti¬ 
tion for leave to intervene and at the same time filed a 
document entitled ‘‘Reply of American Air Lines, Ipc., to 
Answer of Standard Air Lines, Inc., to the Order to Show 
Cause and Motion for Institution of Enforcement! Pro¬ 
ceedings”. Standard thereupon on June 29, 1948, filed a 
“Memorandum in Opposition to American Air Lines’ fteply 
and Petition for Leave to Intervene”. j 

Standard pointed out in this memorandum that Ameri¬ 
can was not a party to this proceeding, that it liad not; been 
granted status as an intervenor, that it could not 
138 properly file any pleadings in this proceeding. 

Standard further contended that American should 
in fact not be permitted to intervene in this proceeding, 
and explained that it failed to meet the provisions of the 
Board’s Rules of Practice authorizing intervention.! In 
spite of the fact that American has no status in the pro¬ 
ceeding, has no right to file pleadings, and is simply! fol¬ 
lowing its customary practice of volunteering free economic 
and legal advice in support of the certificated air carrier’s 
position that they are the only ones that should be per¬ 
mitted to engage in air transportation, Standard w T as, of 
course, compelled to answer American’s so-called “rejJlv”. 
As Standard pointed out, the Board and Staff had prob¬ 
ably read the document so it had to be answered. Ameri¬ 
can still has no right to intervene in this proceeding and 
the Board has not and should not grant its petition | for 
intervention. Even though American is not an intervenor 
and has no status under which it can file any pleading$ in 
this proceeding, it has now filed a “Motion for Immediate 
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Suspension and Memorandum in Support of Petition for 
Leave to Intervene’ 7 , a document of 19 pages and attached 
exhibits, the result of operations of American’s investiga¬ 
tory staff in investigating the operations of Standard Air 
Lines. Standard is once again called upon to go to the 
time, trouble, and expense of combatting the improper and 
questionable maneuverings of American. 

I. 

American should not be permitted to intervene in this 
proceeding. Section 285.6(b) of the Board’s Rules of Prac¬ 
tice sets forth the specific grounds upon which intervention 
may be authorized. American fails to meet any one of 
these. American does not have a financial or property 
interest which must be, or in fact can be, properly placed 
in evidence in this proceeding at all. The latter is the only 
ground urged by American as ground for its inter- 
139 vention and it clearly fails to meet the requirements 
of this ground under Section 285.6(b) (1) (iii). 

If American is permitted to intervene in this proceed¬ 
ing, it must be on the ground that a financial and property 
interest of American can properly be put in evidence in 
this proceeding, that such interest is relevant and material 
on some issue in this proceeding. American cannot make 
such a showing on the basis of the pleadings now on file. 
The fact that American has and operates certain routes is 
irrelevant to any issue which has been raised in this pro¬ 
ceeding, and as evidence would clearly be inadmissible. 
If such evidence were admitted and were relied upon by 
the Board in supporting a decision to suspend or revoke 
Standard’s letter, it would be the most patent kind of error. 
The issue raised by the pleadings in this case is whether 
Standard has violated a Board regulation. The evidence 
which can properly be received in this case, is evidence 
going to prove or disprove such violation. There is no 
possible “interest”, financial, property or otherwise, of 
any third party which should or can properly be consid- 
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ered at this time in this proceeding. American’s petition 
to intervene in this case cannot properly be granted and 
must be denied if the Board’s rules of practice are to be 
adhered to. 

American Air Lines has cited three CAB enforcement 
cases in which certificated carriers were granted authority 
to intervene. That petition for intervention was granted 
in these cases must be conceded; that they were improp¬ 
erly granted we believe should also be conceded. There 
was apparently no opposition made to these petitions] and 
the question of petitioners’ right to intervene wag not 
considered. In none of these cases, so far as the Board’s 
opinions disclose, was there any property, financial, or qther 
interest of those intervenors which was in fact considered 
by the Board. j 

140 In most instances it would probably make no prac¬ 
tical difference whether petitions to intervene! are 
granted or denied, but that is no reason to resolve dojubts 
in favor of intervention. American seeks the affirmative 
relief of intervention. It should be required to show that 
it is entitled under the law and regulations to intervene 
or it should not be permitted to do so. 

American’s petition to intervene should be denied land 
its “Answer” and “Memorandum” should be phvsicially 
stricken from the docket. In addition, to avoid further 
improper filing of papers and documents in Board pro¬ 
ceedings, a statement or regulation should be adopted which 
will eliminate this practice in the future. 

American has made this statement on page 2 of its 
11 Memorandum ’ ’— 

j 

“All that American seeks is the opportunity to pre¬ 
sent evidence and argument about the activities qf a 
competitor which it believes to be acting with wilfull 
illegality. ’ ’ 

i 

If this is what American seeks, it does not need toj be 
an intervenor. Its proper place in this proceeding is pro¬ 
vided for in Section 285.6(a) of the Board’s Rules of Prac- 

i 

; 

i 


! 
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tice. Enforcement proceedings conducted by the Enforce¬ 
ment Section lend an atmosphere of fair play which dis¬ 
appears when the major air carriers are placed in a posi¬ 
tion from which they may through the implementation of 
government machinery seek to put all other participants 
out of business. 

In support of its asserted right to intervene in this case, 
American states that it could have filed a complaint against 
Standard, under section 1002 of the Act, that it could then 
have consolidated with this proceeding. It is apparent 
that such a complaint could not achieve American’s pur¬ 
pose in this proceeding. American has petitioned to inter¬ 
vene, and without the Board’s permission, considers itself 
to be an intervenor in this proceeding, for purposes of 
filing pleadings requesting certain action by the Board. 
American has requested “immediate” suspension of Stand¬ 
ard’s operating authority, without hearing. Under a sec¬ 
tion 1002 investigation no such order could be en- 
141 tered. Section 1002 would require hearing before 
any action and the action authorized by section 1002 
is an order compelling compliance. The section provides: 

“(c) If the Authority finds, after notice and head¬ 
ing, in any investigation instituted upon complaint or 
upon its own initiative, that any person has failed to 
comply with any provision of this Act or any require¬ 
ment established pursuant thereto, the Authority shall 
issue an appropriate order to compel such person to 
comply therewith.” 

American, through intervention, asks that hearing be 
dispensed with, and seeks an order putting Standard out 
of business. 

Since the equitable procedure provided in section 1002 
quite apparently fails to comport with American’s concept 
of judicial process, it is little wonder that American man¬ 
aged to restrain itself from filing a complaint under sec¬ 
tion 1002 while adopting the “simpler course” of filing a 
petition for leave to intervene (apparently self-granted) 




109 


coupled with a demand for the “immediate’’ suspension of 
Standard’s Letter of Registration. 

II—A AND B. | 

I 

American states that a Letter of Registration is snot a 
certificate under section 401(h), a fairly obvious truth with 
which we will not undertake to disagree. It then States 
that such a letter is not a license under Section 9(b) <j)f the 
Administrative Procedure Act, an equally obvious untruth, 
with which we have already disagreed and continue to 
do so. 

Not satisfied with the paucity of rights actually conferred 
by a Letter of Registration under Section 292.1, American 
emerges with a legalistic mental twitch to the effect tjiat it 
confers no operating authority whatsoever but “represents 
authority not to do something which would otherwise be 
affirmatively required, namely to get a license”. The pon¬ 
derous intellect of a major segment of the industry, j with 
this premise established, then concludes: “Certainly 
142 it is a heavy strain on the ordinary meaning of \yords 
to say that there can be a ‘license’ not to get a 
license.” The very definition of a “license” under sec¬ 
tion 9(b) so clearly covers letters of registration imder 
Section 292.1 that it is completely dispositive of Ameri¬ 
can’s position on this point. 1 
— 

1 “Sec. 2(e)— License and Licensing.— “‘License’! in¬ 
cludes the whole or part of any agency permit, certificate, ap¬ 
proval, registration, charter, membership, statutory exemp¬ 
tion, or other form of permission. “Licensing” includes 
agency process respecting the grant, renewal, denial, revoca¬ 
tion, suspension, annulment, withdrawal, limitation, amend¬ 
ment, modification, or conditioning of a license.’ 

“That this list may not be exhaustive is indicated by the 
action of the Senate Judiciary Committee in substituting! “in¬ 
cludes’ for ‘means’ in this definition. It is apparently in¬ 
tended, however, to embrace every form of operation Where 
a private party is required to take the initiative in securing 
the official permission of an agency.” (Administrative Pro¬ 
cedure Act, Summary and Analysis by the Editorial Staff of 
the Bureau of National Affairs, p. 7.) 
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American’s argument points out that certificates “must” 
be granted under section 401 if certain conditions are met 
and that exemption under section 416 of the Act “may” be 
granted but that such granting is not specifically made 
mandatory by statute. From this it concludes that, while 
a certificate grants a “right,” a Letter of Registration 
grants a “special privilege.” 

American overlooks the fact that regardless of whether 
the Board was mandatorily required to adopt 292.1, it in 
fact did so and that the regulation did in fact grant 
“rights” to those carriers who were issued letters under it. 
Furthermore, upon meeting certain requirements of 292.1, 
the Board was, under 292.1 required to issue such letters 
and carriers were entitled to them. Proper regulations 
issued by the Board are just as much “law” as the stat¬ 
ute is, and there is no sense to American’s argument that 
Letters of Registration are something other than licenses 
under the Administrative Procedure Act. 

American then continues with the argument that for 
purposes of summary removal, section 292.1 is exactly the 
same as any of the individual exemption orders 
143 which the Board frequently issues for individual 
carriers under section 416(b). It does not state what 
exemption orders it refers to but we wish to point out that 
limitations upon the use of summary suspension derive 
from the extent of resulting injury or of inequities, and 
from considerations of public interest. Summary suspen¬ 
sion of a right under which substantial investment and 
commitments have been made, and substantial service to 
the public performed, should generally not be considered 
to be in the public interest. 

“The standard of ‘public . . . interest’ means a situa¬ 
tion where clear aiid immediate necessity for the due 
execution of the law overrides the equities or the injury 
to the licensee; the term does not confer upon the 
agencies authority at will to ignore the requirement of 
notice and opportunity to demonstrate compliance .” 
(Italics supplied.) 


Ill 


I 

! 

i 
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There is not a single word in American’s document to 
support the idea of a “clear and immediate necessity” for 
putting Standard out of business without any hearing. 


American next proceeds to make the Administrative Pro¬ 
cedure Act principle of fair play wholly inapplicable upon 
the asserted ground that a Letter of Registration is a 
“temporary” license. 

The currently effective Section 292.1 is not a temporary 
measure within the meaning of the Administrative proce¬ 
dure Act nor are Letters of Registration granted [there¬ 
under temporary licenses. American’s argument that the 
letter is a temporary license because the Board contem¬ 
plated that 292.1 would be subject to constant review imight 
but probably does not apply to the earlier version (dated 
December 7, 1938) of 292.1. That version was specifically 
designated as a temporary measure. It was entitled; 

“Section 292.1 of the Economic Regulations tempo¬ 
rarily exempting non-scheduled operations. . . 

This old regulation is referred to in various amendments 
as “Temporary Exemption of Non-scheduled Opera- 
144 tions. ...” (See the revisory amendment of! May 
17, 1946 (Serial No. 367).) 

The presently effective Section 292.1 of the Economic 
Regulations does not include in its title or elsewhere the 
word “temporary” or anything else indicating the thought 
that the exemption was a temporary measure within the 
meaning of the Administrative Procedure Act. The regu¬ 
lation creates, under authority of section 416(a) of the 1 Act, 
a classification of air carriers (Sec. 292.1(b)) and pre¬ 
scribes the rules and requirements governing their opera¬ 
tions. The regulation was adopted after many months of 
deliberation by the Board. It was intended as a final! and 
permanent regulation with one exception. Section 292.1(c) 
is entitled “Exemptions”—Paragraph (1) thereunder; ex- 

I 

i 

i 


i 
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empts Irregular Air Carriers generally. Paragraph (2) 
is entitled “Additional exemptions for Irregular Air Car¬ 
riers utilizing small aircraft.” Paragraph (3) is entitled 
“Additional temporary exemptions in foreign air trans¬ 
portation.’ ’ The latter expemtion is the only one contained 
in 292.1 which is intended to be of a temporary nature, and, 
as would be expected, it is specifically designated as such. 
It is the only exemption for which a specific expiration 
date is designated in the regulation. This particular tem¬ 
porary regulation was made so because the Board did con¬ 
template a change which it later effected (see Order Serial 
No. ER-128, adopted June 9, 1948, creating a new para¬ 
graph e), with respect to transportation of persons in for¬ 
eign air transportation. 

American’s argument that a Letter of Registration issued 
under Section 292.1 is a temporary license because 292.1 
was made effective only until the Board might change its 
mind (pp. 7-8 of American’s motion) would make every 
regulation “temporary” and every operating right granted 
thereunder “temporary” within the meaning of the Ad¬ 
ministrative Procedure Act. Every regulation is effective 
only until the Board shall “change its mind” and therefore 
issue a further order, rule, or regulation which may 
145 make it no longer effective. (Section 1005(a) of the 
Civil Aeronautics Act.) This obviously does not 
make every regulation of the Board temporary so that all 
operating rights issued thereunder are temporary licenses. 

American’s further argument on this point is equally 
unsound. The fact that the Board based its findings on 
the facts and conditions as they existed (p. 8 of American’s 
motion) at the time of the adoption of the regulation does 
not indicate that the regulation was intended to authorize 
issuance of only “temporary” licenses. These were the 
only facts before the Board and the only facts which were 
available or could be before the Board. 
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III—A. | 

With respect to American’s contention that Standard, 
prior to institution of this proceeding, had had called to 
its attention violations of Section 292.1 and that it had been 
given an opportunity to achieve compliance therewith, 
Standard refers to its original “Answer to Order to Sjiow 
Cause and Motion for Institution of Enforcement pro¬ 
ceedings.” 

B. j 

American contends that the Administrative Procedure 
Act does not require any hearing to determine facts ad¬ 
mitted by the pleadings. It contends that violations of 
292.1 by Standard are in fact admitted by the pleadings, 
that such violations are wilful, and that they justify imme¬ 
diate suspension of Standard’s letter without hearing. 
As set forth in Standard’s original Answer filed in t}his 
proceeding, Standard has not admitted any violations which 
would justify either suspension or revocation of its Letter 
of Registration. 

Under Section 292.1, Paragraph d(5), a Letter of Regis¬ 
tration “shall be subject to revocation after notice ajnd 
hearing for knowing and wilful violation ...” of the 
146 Act or of any applicable rule, regulation, order, or 
condition. By Paragraph d(4), a Letter is subject 
to immediate suspension when, in the opinion of the Board, 
such action is required in the public interest. 

These paragraphs clearly mean that even upon a shoe¬ 
ing of wilful violation, notice and hearing should be hhd 
unless the Board should find something in addition, namely 
that suspension “is required in the public interest.” As 
used in Section 9(b) of the Administrative Procedure Abt, 
the test of Public Interest would authorize suspension only 
if it were shown that “immediate cancellation of a license 
is necessary in the public interest irrespective of the equi¬ 
ties or injuries to the licensee.” (Attorney General’s 
Manual on the APA, 1947, p. 91.) “The standard of pujb- 
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lie . . . interest means a situation requiring immediate 
action irrespective of the equities or injuries to the li¬ 
censee/ ’ (Senate Doc. 752, 79th Cong., 1st Sess., p. 26) 
“. . . the showing of public interest . . . must be manifest 
and the situation must indicate a clear and immediate 
necessity for the due execution of the laws which overrides 
the equities or the injuries to the licensee. An example 
is that of an accident involving aircraft in which the Ad¬ 
ministrator of Civil Aeronautics may suspend the pilot’s 
license pending investigation.” (Attorney General’s Re¬ 
port on the APA, p. 91) The situation justifying summary 
suspension is one in which continued operation under a 
license constitutes an immediate threat to public health or 
safety, not merely a situation in which it is alleged 
147 without evidentiary support of any kind 2 that there 
may be some minor consequences, adverse to a par¬ 
ticular air carrier. There has been no showing whatsoever, 
not even an attempted showing, that there exists anything 
approaching a clear and immediate necessity or any neces¬ 
sity at all for putting Standard out of business without 
a hearing. 

IV—A AND B. 

American Airlines has undertaken an investigation of its 
• own of the operations of Standard Airlines, and seeks to 
introduce the alleged results of this private investigation 
as evidence in this proceeding, by attaching various affi¬ 
davits to its Motion. 

2 American’s support for its position that the “public inter¬ 
est” requires suspension is a statement published in the 
“Aviation Daily” of June 24, 1948, to the effect that it has 
been estimated that the total transcontinental revenue of the 
“non-scheduled” air carriers is at the rate of 10 million dollars 
a year. 

United Air Lines in its Answer to Standard’s Memorandum 
in opposition to United’s petition for leave to intervene (dated 
July 19, 1948) relies almost entirely on this same statement 
in the June 24th edition of the Aviation trade journal. 
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As previously explained, American is not a party tp this 
proceeding and should not be permitted to become one by 
intervention. Such evidence as it has can be introduced 
at the hearing under section 285.6(a) of the Board’s Rules 
of Practice. As is also pointed out, if American had filed 
a complaint under section 1002 of the Act a hearing \fould 
have been required before the Board could properly, take 
any action against Standard. Only through being i per¬ 
mitted to intervene in this proceding could American put 
itself in a position in which it could even place before the 
Board with any propriety whatever any so-called evi¬ 
dence” as an attachment to a pleading. Intervention, as 
already explained, should be denied, and none of these affi¬ 
davits should be considered as evidence unless and until 
thev are introduced and received in evidence at the hear- 
ing in this proceeding. In further support of the position 
that none of these affidavits should be considered as ! evi¬ 
dence at this time in support of a request to suspend 
Standard’s Letter without hearing, Standard refers to Sec¬ 
tion 285.12 of the Board’s Rules of Practice which concerns 
the filing of protests or memorandums in support of, dr in 
opposition to, the suspension or revocation of a cer- 
148 tificate. There is no specific section setting forth! the 
practice in proceedings for the suspension or revo¬ 
cation of letters of revocation. However, whereas a cer¬ 
tificate is operating authority for a certificated carrier, a 
Letter of Registration is operating authority for a non- 
certificated carrier, and there appears to be no reason why 
rules of practice in both types of proceedings should not 
be the same. j 

Section 401(h) authorizes any interested person to file 
a protest or memorandum in support of, or in opposition 
to, the suspension or revocation of a certificate. Section 
285.12 specifically provides: 

“. . . No such protest or memorandum will be received 
as, or be considered to constitute, evidence in the par¬ 
ticular proceeding of any fact mentioned or discussed 
therein. However, evidence in support of any such 
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protest or memorandum may be presented by or on 
behalf of the person filing it in the manner provided 
in paragraph (a) of section 285.6.” 

The same rule should apply with equal force in this pro¬ 
ceeding. Standard cannot possibly make answer to the 
facts alleged in the twelve affidavits attached to Ameri¬ 
can’s so-called “Motion for Immediate Suspension” with¬ 
out questioning the persons who signed these affidavits. 
There is no other practical way to test the truth of the 
facts alleged in those affidavits. Consequently, Standard 
neither admits nor denies the facts attested to in those affi¬ 
davits but disclaims any knowledge concerning such alleged 
facts. 

Wherefore, Standard Airlines, Inc., prays that Ameri¬ 
can’s Petition for Leave to Intervene be denied and that 
the document filed by American and designated “Reply of 
American Airlines, Inc. to the Answer of Standard Air¬ 
lines, Inc., to the order to Show Cause and Motion for 
Institution of Enforcement Proceedings” and the docu¬ 
ment entitled “American Airlines, Inc., Motion for Imme¬ 
diate Suspension and Memorandum in Support of Petition 
for Leave to Intervene” be stricken from the docket. 

Respectfully submitted, 

Standard Air Lines, Inc. 
By Stanley Weiss, 

President. 

[Verification of July 26,1948, by Stanley Weiss omitted.] 

• ••*#•*#•• 

166 Filed August 4, 1948. 

Petition of Transcontinental & Western Air, Inc. for Leave 
to Intervene Pursuant to Section 285.6(b) Rules of 
Practice Under Title IV of the Civil Aeronautics Act. 

To the Honorable, the Civil Aeronautics Board: 

The Petitioner, Transcontinental & Western Air, Inc., 
respectfully represents that it has a substantial interest 
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in the subject matter of the above-entitled proceeding and 
submits this petition for leave to intervene in such pro¬ 
ceeding, and in support thereof, states the following: | 

1. The name of the Petitioner is Transcontinental. & 

Western Air, Inc., a corporation duly organized and exist¬ 
ing under the laws of the State of Dela-ware, with its prin¬ 
cipal offices located at No. 101 West 11th Street, Kansas 
City 6, Missouri. j 

2. The Petitioner holds permanent certificates of public 

convenience and necessity authorizing the Petitioner 
167 to engage in air transportation with respect to per¬ 
sons, property and mail over Routes Nos. 2, 38 
and 58. j 

3. Upon information and belief Standard Air Lines,j Inc. 

has for some time past been operating large aircraft be¬ 
tween points served by Petitioner in wilful violation of the 
Civil Aeronautics Act of 1939, as amended, and regulations 
issued thereunder. ! 

4. By reason thereof, among other things, the Boarcj, on 

May 20, 1948, issued Order No. E-1607 requiring Standard 
Air Lines, Inc. to show cause why Letter of Registration 
No. 826 theretofore issued to Standard Air Lines, Ind. as 
an irregular air carrier operating large aircraft should; not 
be suspended during the pendency of the proceeding or 
until further order of the Board and should not be revoked 
after hearing. j 

5. The Petitioner did not request leave to intervene in 
this proceeding prior to the prehearing conference lield 
July 27, 1948 because it believed that since the hearing was 
an enforcement proceeding it would be conducted sojelv 
bv the Board’s staff. However, Standard Air Lines on or 
about July 28, 1948 filed an application for a permanent or 
temporary certificate or exemption order authorizing sched¬ 
uled passenger and baggage service between points served 
by the Petitioner (Docket No. 3429) and a separate appli¬ 
cation for an exemption order (Docket No. 3430). In the 
latter application Standard requested the suspension of the 
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enforcement proceeding pending action on its request for a 
temporary exemption and offered to surrender its Letter 
of Registration for cancellation if its exemption applica¬ 
tion were denied. From these documents it is evident that 
the issues in the enforcement proceeding are re- 
168 garded by Standard Air Lines as closely related to 
the issues raised in its application for a temporary 
exemption order and, in addition, the determination of the 
issues in the enforcement proceeding may well set a prece¬ 
dent to determine the legality of similar operations by a 
number of other so-called irregular carriers. 

6. The Petitioner represents that it has a substantial 
interest in the subject matter of this proceeding; that it 
has a property and financial interest which may not be 
adequately repreqsented by existing parties, and that the 
intervention of Petitioner here requested would not unduly 
broaden the issues or delay the proceeding. 

Wherefore, Transcontinental & Western Air, Inc. 
prays leave to intervene in and to become a party to the 
above-entitled proceeding, with the right to receive notice 
of and to appear at hearings, to produce, examine and 
cross-examine witnesses and to be heard upon brief and at 
oral argument, if oral argument is granted. 

Respectfully submitted, 

Transcontinental & Western Air, Inc. 

By C. E. Fleming, 

Vice-President. 

[Verification of August 4, 1948, by C. E. Fleming 
omitted.] 


I 
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211 Served August 10,1948. 

Report of Prehearing Conference Held July 27, 1948. 

Pursuant to notice of the Chief Hearing Examiner, a 
prehearing conference was held on July 27, 1948, at 10 
a. m., in Room 1011, Temporary Building No. 5,16th Street 
and Constitution Avenue, N. W., Washington, D. C., blefore 
Examiner Walter W. Bryan. 

The following appearances were entered: 

James Fischgrund, Stanley D. Weiss, and G. Robert 
Henry for Standard Air Lines, Inc. 

Wm. P. Bundy, and Howard C. Westwood, for Ameri¬ 
can Airlines, Inc. 

James Francis Reilly, and John T. Lorch, for United 
Air Lines, Inc. 

J. C. Constants, J. K. Crimmins, and William Caverty, 
for TWA. 

0. D. Ozment, and G. E. Andrews, Enforcement Attor¬ 
neys, Civil Aeronautics Board. 

j 

Standard Air Lines, Inc., (Standard), has filed an answer 
to the motion of the enforcement attorney, admitting; and 
denying certain allegations set forth in the motion. There 
was some discussion pertaining to the meaning of son^e of 
the items contained in the answer, but since no important 
changes were made, the answer remains substantially 

212 the same. It was agreed, however, that the facts 
admitted in the answer would be considered as ad¬ 
mitted for all further purposes and need not be proved. 

The enforcement attorney circulated a statement of issues 
to all parties which, in his opinion, was involved in jthis 
proceeding. After some discussion it was generally agreed 
that the questions contained in the statement represented 
the issues to be considered in this proceeding. The follow¬ 
ing issues are those presented at the conference by | the 
enforcement attorney. Item 5 has been added by j the 
examiner. | 
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1. Has Respondent violated or is Respondent violating 
Sections 401(a), 403(a), 403(b), 404(b), 407(a), 411 
and 412, or any thereof, of the Civil Aeronautics 
Act of 1938, as amended, and/or Section 292.1 of 
the Board’s Economic Regulations in the manner 
alleged by the Motion for Institution of Enforce¬ 
ment Proceedings herein? 

2. If any such violations are established, were and are 
each of such violations knowing and willful? 

3. If any such violations are established, whether 
knowing and willful or otherwise, should the Board 
issue an order to cease and desist or other order to 
compel compliance with applicable provisions of the 
Act or section 292.1 of the Board’s Economic Regu¬ 
lations ? 

4. If any such knowing and willful violations are es¬ 
tablished, should the Letter of Registration hereto¬ 
fore issued to Respondent by the Board be revoked? 

5. Should other action be taken? 

The enforcement attorney submitted a request for evi¬ 
dence on Standard, a copy of which is attached as Appen¬ 
dix No. 1. In discussing this request it was pointed out 
that while items A-l through A-3, inclusive, were definite 
as to the period of time for which certain material 
213 should be provided, the period of time was not defi¬ 
nite as to items 4-A through A-9. Therefore, the 
enforcement attorney was called upon to clarify this by 
furnishing the period of time involved. He did this, stat¬ 
ing that items A-4 and A-5 of the request for evidence is 
from July 1946 on, and items A-6 through A-9 continues 
from June 10, 1947. 

Standard agreed to funiish information to the enforce¬ 
ment attorney on or before August 20, 1948, in reference 
to items A-l, A-2, and A-3, which pertain to flight records, 
passenger manifests, cargo tickets and exchange orders. 
The attorney for Standard agreed that the information 
requested in the other items of the request for evidence 
would be furnished the enforcement attorney on or before 
September 3, 1948. 
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It was agreed that all documents which were to be re¬ 
turned to Standard would be returned as promptly as 
possible after the desired information had been obtained 
from them by the enforcement attorney. 

There was some discussion as to whether certain letters 
from the Board, addressed to a Mr. Richard H. Rush, under 
dates of April 30 and May 21, 1947, respectively, advising 
Standard to adjust its activities in line with the Board’s 
economic Regulation No. 292.1, had actually been received 
by Standard. Apparently Mr. Rush was employed by 
Standard during the period specified above but has ;since 
left the employment of Standard. The attorney repre¬ 
senting Standard stated that he could not definitely advise 
whether the letters had actually been referred to Standard, 
but he agreed to advise the enforcement attorney 
214 on or before August 5, 1948 , as to whether or not 
Standard received the letters in question. Standard 
also agreed to advise the enforcement attorney as tci the 
name of the person displaying certain advertisements on 
March 10, 1948, on Pier 7, at the San Francisco harbor, 
and stated that this information would be furnished o\i or 
before August 5, 1948. A photostatic copy of the adver¬ 
tisements mentioned is contained in Exhibit 7, attached to 
the motion filed by the enforcement attorney. 

In furnishing the above-requested information, Stand¬ 
ard should serve a copy of such information uponj all 
parties, including the examiner. 

The exhibit exchange date was agreed upon as being! the 
cut-off date for which evidence, with respect to continued 
alleged violations of the character contained in the motion, 
will be received. Parties intending to submit any evidence 
not heretofore included in the pleadings, pertaining toi al¬ 
leged violations on the part of Standard, should so advise 
the Respondent on or before the exhibit exchange date, 
thereby placing Standard on notice with respect thereto in 
order that it can prepare its defense. 

I 
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In a proceeding of this kind it is very difficult to reduce 
much of the evidence to writing. However, as much of the 
evidence as possible, especially statistical material, should 
be reduced to writing and submitted as an exhibit. Each 
party must present witnesses at the hearing who can be 
cross-examined with respect to the exhibits offered. 

215 It was agreed that this case should proceed to 
formal hearing as expeditiously as possible. The 

parties agreed that exhibits would be exchanged on or 
before Sept. 20, 1948, that rebuttal exhibits would be ex¬ 
changed on or before Sept. 30,1948, and the tentative date 
for hearing agreed upon was October 18,1948. The parties 
will be advised as to the time and place of hearing. 

Each party submitting exhibits will send two copies 
thereof to each other party, and one copy to the examiner, 
and shall also provide two complete and corrected copies 
at the hearing for introduction into the record as evidence. 

The order of procedure in presenting evidence at the 
hearing by the parties will be as follows: 

1. Enforcement attorney. 

2. Interveners. 

3. Standard Air Lines, Inc. 

Hearing Examiner. 
Walter W. Bryan, 

216 APPENDIX NO. 1. 

Request for Evidence. 

A. The Enforcement Attorney requests the Respondent 
to produce the following: 

(1) All flight records maintained pursuant to Part 
42.31 of the Civil Air Regulations since June 10, 1947, 
together with similar such records for flights operated 
for hire since June 10, 1947, and considered by Re¬ 
spondent not to constitute common carriage. 

(2) All passenger and cargo manifests for the flights 
described in paragraph (1). 
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(3) All tickets and exchange orders collected j from 

persons carried on the flights described in paragraph 
(1) since December 11, 1947, and all ticket stufcs or 
other receipts or records of tickets issued or accepted; 
together with records indicating the amount panl for 
such tickets or exchange orders unless such informa¬ 
tion appears on the ticket, ticket stub, or exchange 
order. j 

(4) Copies of all press releases, paid advertisements, 
pamphlets, brochures, circulars, circular letters! and 
other materials describing Respondent’s operations 
and/or soliciting business therefor. 

(5) Instructions issued to Respondent’s traffic so¬ 
liciting personnel and to all agents, including travel 
and ticket agencies, freight forwarders, and brokers. 

(6) All agreements with traffic soliciting agencies, 
including travel and ticket agencies, freight for- 

217 warders and brokers, and copies of all corre¬ 

spondence sent to or received from such traffic 
soliciting agencies. 

(7) All correspondence, communications, agree¬ 
ments, documents and memoranda concerning arrange¬ 
ments between Respondent and other air carriers! for 
transportation performed by or for Respondent, j 

(8) All correspondence, communications, agree¬ 
ments, documents and memoranda pertaining to com¬ 
bination of services and interchange and apportioning 
of traffic between Respondent and other air carriers. 

(9) All contracts and charter agreements entejred 
into between Respondent and other persons under 
which Respondent conducted operations for hire 
deemed not to constitute common carriage, and all 
correspondence, communications, documents and mem¬ 
oranda pertaining to the negotiation of such contracts 
and charter agreements, together with a statement! of 
the price received for the services rendered unless <jis- 
closd in the requested materials. 

i 

i 

i 

i 


i 

i 

i 

i 
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B. The evidence requested is considered pertinent by the 
Enforcement Attorney but not necessarily inclusive. Ac¬ 
cordingly, the Enforcement Attorney reserves the right to 
request such additional information as may be necessary 
and to introduce into the hearing such additional evidence 
as may be pertinent to the issues. 

• ••**•#**• 

176 Adopted by the Civil Aeronautics Board at Its 

Office in Washington, D. C., on the 4th Day 
of August, 1948. 

• •##•#**«# 

I 

Order Suspending Letter of Registration. 

There having been presented to the Board a Motion for 
Institution of Enforcement Proceedings, duly verified by 
one of the Board’s Enforcement Attornevs, and the Board 
having instituted this proceeding by issuance of its Order 
to Show Cause, Order erial No. E-1607, dated May 20, 1948, 
and a verified answer having been submitted by Standard 
Air Lines, Inc. (hereinafter sometimes referred to as Re¬ 
spondent), and the Board having considered such verified 
Motion and Answer, the exhibits attached thereto and 
matters within the official knowledge of the Board includ¬ 
ing the operational and flight reports heretofore filed by 
Respondent with the Board, and 

The Board finding that: 

1. As shown in the flight reports filed with the Board 
by respondent, respondent has operated numerous flights 
between designated points and particularly between the 
Los Angeles, California, area (Long Beach Airport) and 
the New York, New York, area (LaGuardia, Newark and 
Teterboro Airports), and that such flights have been of 
such frequency as to indicate and imply a normal consist- 1 
encv of operations between such points and therefore have 
exceeded those operations between designated points 
deemed to be authorized by Section 292.1 of the Economic 

Regulations; ! 

177 2. Respondent has not denied that during the 
month of March, 1948, its services between the New 
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I 

| 

i 

York, New York, area and the Los Angeles and San Fran¬ 
cisco, California, areas via various intermediate points 
were represented to be available to the traveling public 
on a ‘ i daily ’ 1 and “daily except Sunday” basis, as alleged 
in the Motion for Institution of Enforcement Proceeding 
herein, and has not denied that it caused to be circulated 
to various travel agencies certain circular letters repre¬ 
senting that frequent flights were operated between New 
York, New York, and San Francisco and Los Angeles, Cali¬ 
fornia, and that almost immediate accommodations could 
be obtained thereon, and that respondent did in fact make 
representations to the public as alleged, which representa¬ 
tions are deemed by the Board to constitute a holding out 
of regular or reasonably regular service between such 
points. 

3. Respondent has admitted that since June 10, 1947, it 

has engaged in air transportation on various occasions 
without having tariffs on file with the Board for the Serv- 
ices offered and performed, and has not denied tha^; on 
other occasions it has charged and received compensation 
for services in air transportation different from the r^tes, 
fares and charges specified in its tariffs on file with j the 
Board, as alleged in the Motion for Institution of Enforce¬ 
ment Proceedings herein; j 

4. Respondent has not in any manner indicated that any 
adjustments in its operations and traffic soliciting practices, 
including representations to the public of regular seryice 
between designated points, have been or will be effected so 
as to conform closely to the permissible extent of sjuch 
operations and representations during the pendency of the 

proceeding herein. i 

178 5. Respondent in fact has not effected any adjust¬ 

ments in its operations since the institution of this 
proceeding, but on the contrary appears to have increased 
the frequency of its operations between the Los Angeles, 
California, area( Long Beach Airport) and the New Y<jrk, 
New York, area (LaGuardia Airport) since the institution 


i 


I 
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of such proceeding, all of which appears from the flight 
report filed with the Board by Respondent for the quarter 
ending June 30, 1948, of which report the Board takes offi¬ 
cial notice; 

6. That respondent has failed to show cause as directed 
by the Board’s order of May 20, 1948, why its Letter of 
Registration should not be suspended during the pendency 
of this proceeding; and 

7. The continuation of respondent’s operations and ac¬ 
tivities under the foregoing circumstances seriously im¬ 
pairs and interferes with the proper discharge by the Board 
of its functions and duties under the Civil Aeronautics Act 
of 1938, as amended, contributes to unsound economic con¬ 
ditions in air transportation, and constitutes unfair com¬ 
petition with the operations of certificated air carriers and 
those Irregular Air Carriers conducting operations within 
the scope of their authority, and is adverse to the public 
interest; and 

The Board acting pursuant to paragraph (d)(4) of Sec¬ 
tion 292.1 of the Economic Regulations, and pursuant to 
the authority and jurisdiction vested in it by the Civil 
Aeronautics Act of 1938, as amended, particularly sections 
205(a), 401(a), 403 and 1001 thereof, and finding that its 
action is required in the public interest. 

179 It is ordered. That 

1. Letter of Registration No. 826 heretofore issued 
to Standard Air Lines, Inc. as an Irregular Air Carrier 
operating large aircraft be and the same hereby is sus¬ 
pended, which suspension shall continue during the pend¬ 
ency of this proceeding or until further order of the Board; 

2. Standard Air Lines, Inc., immediately be notified by 
telegram of the entry of this order and thereafter duly 
served with a copy of this order; and 

3. This proceeding be assigned for public hearing before 
an Examiner of the Board at a time and place hereafter 
to be designated. 


By the Civil Aeronautics Board. 


[Seal] 


/s/ M. C. Mullighn, 
M. C. Mulligan, 
Secretary. 




I 

i<UARTKHLY OPERATIONAL REPORT 
From April 1 to April 30, 1948 

Nam© of Carrier STANDARD AIR LINES INC. i 

! 

Mailing Address MUNICIPAL AIRPuRT, LONG BEACH, CALIFORNIA; 
Letter of Registration No. 826 

I 

POINTS SERVED 

N.C. DATE LOAD ORIGIN INTERMEDIATE TERMINAL _ [ 

April 


15584 

1. P 

OAK 


ELP 

IMMIGk Charter 

15584 

1 DH 

ELP 


SAT 

1 

. | 

15584 

2 P 

SAT 

CHI 4/3 BOS 

LGA 

IAB Carter 

18027 

2 P 

LGA 

DET CHI 4/3 MKC 

LGB 

i 

i 

;l 

^ J97 

2 P 

LGB 

BUR AMA 4/3 MKC 

CHI 

| • 

! 

49840 

2 P 

BUR 


LAS 

LAS Charter 





' — 

i 

49840 

3 P 

LAS 


BUR 

LAS Charter 

17186 

3 C 

EWR 


DAL 

SLK Charter 

17186 

3 DH 

DAL 


LGB 

i 

| 

49340 

3 P 

BUR 


LAS 

LAS Cliarter 

49840 

4 P 

LAS 


BUR 

LAS Charter 

49840 

4 P 

BUR 


LAS 

LAS Charter 

/ MO 

5 P 

LAS 


BUR 

LAS Charter 

49840 

5 P 

SFO 

LGB AMA 4/6 MKC 
CHI CLE 

LGA 

1 

• 

| 


1 

/ 


COMMENTS 


15584 

5 

P 

LGA 

FBX CHI 4/6 

OKC 

LGB 

55297 

6 

P 

OAK 

LGB 4/7 CLE 


BVK 

15584 

6 

P 

LGB 

MKC 4/7 CHI 

CLE 

DET 

49^p 

7 

P 

LGA 

SBK 4/8 CHI 
OKC 

STL 

OAK 


49840 8 P OAK 


ILXIG.iCharter 




18027 


7 


P • LGB 


AMA 4/8 MKC 


CHI 


to: 



POINTS SERVED 


N.C. 

DATE 

LOAD 

ORIGIN 

I NT 

'ERKEDIATE 

TERMINAL 


COMMENTS 

16027 

April 

8 

DH 

CHI 



LGB 



SS2S7 

8 

P 

EWK 

CLE 

OKC 

STL 4/9 JOCC 
PHX 

LGB 



15564 

8 

P 

DET 

CHI 

MKC TUL 

SAT 

IKKIG. Charter 

4245 

8 

P 

LG3 

BUR 

CLE 

KKC 4/9 CHI 

LGA 



49340 

9 

P 

BUR 



LAS 

LAS 

Charter 

15584 

9 

P 

SAT 

KKC 

CHI 

LGA 

LAB 

Charter 

13027 

9 

P 

LGB 

3UR 

MKC 4/10 CHI 








CLE 


LGA 



4245 

9 

P 

LGA 

rex 

STL 

CLE CHI 4/10 

LGB 



4»640 

10 

P 

LAS 



BUR 

LAS 

Charter 

49640 

10 

? 

BUR 



LAS 

LAS 

Charter 

49840 

11 

P 

LAS 



BUR 

LAS 

Charter 

49840 

11 

P 

BUR 



LAS 

LAS 

Charter 

49840 

12 

P 

LAS 



BUR 

LAS 

Charter 

15584 

12 

P 

LGA 



LGB 



49840 

12 

P 

SFO 

LGB 

CHI 

AHA 4/13 MKC 
CLE 

LGA 



3 c 584 

13 

P 

LGB 

OAK 

MKC 

LGB AMA 4/14 

CHI 



49840 

14 

P 

LGA 

CHI 

MKC 4/15 PHX 

LGB 



4245 

14 

P 

LGB 

AKA 

CLE 

4/15 KKC CHI 

LGA 



18027 

15 

■c> 

LGA 

CHI 

OKC 

STL 4/16 MKC 
A3Q 

LGB 



15584 

IS 

DH 

CHI 



SAT 



49840 

• 15 

P 

BUR 



LAS 

LAS 

Charter 

49840 

16 

P 

LAS 



BUR 




I 

! 

I 

i 

i 



&A' 

POINTS SERVED 


N.C. 

DATE 

LOAD 

ORIGIN INTERMEDIATE 

TERMINAL 

COMMENTS 


April 



FBX STL 4/17.MKC 



4245 

16 

P 

LGA 

LGB 

i 

OKC 

15584 

16 

P 

SAT 

CHI 4/17 

LGA 

LAB Charter 

55297 

16 

P 

SFO 

OAK BUR LGB AMA 


1 





4/17 DWR CHI CLE 

LGA 

I 

< 0 / 







49840 

16 

P 

BUR 


LAS 

LAS Charter 

49840 

17 

P 

LAS 


BUR 

LAS Charter 

j 

49840 

17 

P 

BUR 


LAS 

LAS Charter 

49840 

18 

P 

IAS 


BUR 

LAS Charter 

49840 

18 

P 

BUR 


LAS 

LAs! Charter 

18027 

18 

P 

LGB 

EIC 

LGB 

LAS Charter 

h ^840 

19 

P 

LAS 


BUR 

LAS Charter 

55297 

19 

P 

LGA 

FBX CHI 4/20 MKC 

SAT 

1 

i 

18027 

19 

P 

LGB 

BUR AMA 4/20 MKC 
CHI CLE 

LGA 

i 

i 

49840 

20 

P 

SFO 

LG3 AMA 4/21 

SAT 

i 

1 

15584 

20 

P 

LGB 

F3X CLE 4/21 CHI 
STL MKC OKC 

LGB 

1 

1 

1 

! 

55297 

21 

P 

SAT 

DAY 

PHI 

LAB Charter 

13027 

21 

P 

LGA 

CHI MKC 4/22 AMA 

LGB 

1 

1 

297 

22 

P 

LGA 

FBX CLE CHI 4/23 
STL MKC 

LGB 

1 

i 

49840 

23 

P 

SAT 

OKC MKC 

CHI 

LA3| Charter 

15584 

23 

P 

BUR 

\ BUR AKA 4/23 MKC 

LAS 

LAS Charter 

13027 

23 

P 

LGB 







^ CHI CLE 

LGB 

i 

15584 

24 

P 

LAS 


BUR 

i 

LASiCharter 

49840 

24 

P 

CHI 

DET. 

3DX 

i 

i 

1 

49840 

24 

P 

EWR 

LGa DAL 

SAT 

1 

i 

1 

55297 

24 

P 

LGB 

3UR TUL 4/25 DWR 
CHI CLE 

IGA 

i 

1 

i 



; 

i 




y 


POINTS SSiVSJ 


DATE LOAD ORIGII.’ 
April 


INTERMEDIATE 


TERMINAL 


C OiuI'iEN 7S 


15584 

24 

P 

BUR 


LAS 

LAS 

Charter 

13027 

24 

P 

LGA 

CLE Chi 4/25 SLC 

SFO 



15584 

25 

P 

LAS 


BUR 

LAS 

Charter 

15584 

25 

P 

BUR 


LAS 

LAS 

Charter 

15584 

26 

P 

LAS 


BUR 

LAS 

Charter 

55297 

26 

P 

IDA 

EWK MKC 4/27 OKC 
PHX 

LGB 



15584 

26 

P 

SPO 

BUR LGB OKC 4/27 
IIKC CHI CLE 

LGA 



49840 

27 

P 

SAT 

MKC CHI SBN 4/28 
PIT 

LGA 

LAB 

Charter 

1 .84 

27 

P 

LGA 

CHI 4/28 STL I.QCC 
OKC PHX 

LGB 



4245 

27 

P 

SFO 

BUR LGB AMA 4/28 
.MKC CIII CLE 

LGA 



49840 

28 

P 

LGA 

BDX CHI 4/29 STL 
MKC OKC 

LGB 



55297 

28 

P 

SFO 

LG3 CHI 4/29 CLE 

LGA 



4245 

29 

P 

LGA 

MKC 4/30 OKC PHX 

LGB 



15584 

29 

P 

LGB 

TUL DWK 

SAT 



17186 

30 

P 

SAN 

AMA MKC CHI 5/l 

CLE 

IDA 



55297 

30 

P 

LGA 

B¥R DAY MKC 5/1 

OKC 

LGB 



15584 

30 

P 

SAT 

TUL MKC CHI 5/1 

LGA 

LAB 

Charter 

13027 

30 

P 

LGB 

MKC 5/1 CHI CLE 

LGA 
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QUARTERLY OPERATIONAL REPORT 
Prom May 1 to May 31, 1948 



r 


Name of Carrier 
Mailing Address 


STANDARD AIR LINES INC. 

MUNICIPAL AIRPORT, LONG BEACH, CALIFORN 


L 


Letter of Registration No. 826 




' POINTS SERVED 


N.C. 

DATE LOAD ORIGIN 

INTERMEDIATE TERMINAL 

COMMENTS 


17186 

May 

1 

P 

LGA 

CHI 

LAX 

5/2 

MKC 

OKC 


LGB 

I 

! 

j 

15584 

1 

P 

EWK 

MKC 

5/2 

OKC 



LGB 

i 

i 

4245 

1 

P 

LGB 

BUR 

CLE 

MKC 

5/2 

CHI 


IGA 

j 

i 

340 

3 

P 

LG3 

AMA 

CLE 

5/4 

ip'vC 

CHI 


LGA 

1 

! 

i 

i 

i 

15584 

4 

P 

LGB 

MKC 

5/5 

CHI 

CLE 


LGA 

i 

i 

i 

18027 

4 

P 

LGA 

BRR 

5/5 

MEM 

OKC 


DAL 

l 

i 

18027 

4 

DH 

DAL 






SAT 

i 

4245 

4 

P 

LGA 

STL 

5/4 

MKC 

ABQ 


LGB 

i 

i 

49840 

4 

P 

LGA 


5/5 




LG3 

i 

17186 

5 

P 

LGB 

DWR 

5/6 

CLE 



LGA 

j 

55297 

5 

P 

SAN 

MKC 

5/6 

CLE 



LGA 

AU$ 

■*~45 

6 

P 

LG3 

AMA 

MKC 

CHI 

CLE 


LGA 

1 

l 

15584 

6 

P 

LGA 

PHI 

PHX 

STL 

5/7 

MKC 


LGB 

i 

] 

1 

55297 

7 

C 

EWR 



5/8 



3UR 

SLK 

18027 

7 

P 

SAT 



5/9 



30S 

LAB 

49^) 

8 

P 

SPO 

BUR 

IG\C 

LGB 

CHI 

AMA 

5/9 


LGA 


17186 

8 

P 

LGA 

CLE 

CHI 

MKC 

OKC 

PHX 

LGA 


49840 

10 

P 

LGA 

CLE 

STL 

MKC 

OKC 

PHX 

LGB 


15584 

10 

P 

LGB 

BUR 

DWR 

5/11 CHI 

LGA 



AUSTELL Chapter 



134 


POINTS SERVED 


N.C. 

DATE 

LOAD 

ORIGIN 

INTERMEDIATE 

TERMINAL 

55297 


P 

LGB 

AMA 5/11 MKC CHI 
CLE 

LGA 

4245 

11 

C 

EWR 

5/12 

3UR 

49840 

11 

P 

LG3 

AKA 5/12 MKC CHI 
CLE 

LGA 

1002? 

11 

c 

EWR 

5/12 

BUR 

17186 

12 

p 

LGA 

CLE MKC 5/13 OKC 

LG3 

15584 

12 

DH 

LGA 


DET 

15584 

12 

P 

DET 

CHI MKC 

SAT 

49840 

13 

P 

AKA 

MKC 5/14 CHI CLE 

LGA 

3 7186 

13 

P 

LGA 

CLE MKC 5/14 OKC 
ABk 

LGB 

5S297 

14 

P 

LGB 

AMA 5/15 KKC CHI 

CLE LGi 

15584 

14 

P 

SAT 


CHI 

15584 

15 

DH 

CHI 


LGA 

17136 

15 

P 

LGB 

BUR CHI 5/16 CLE 

LGA 

49840 

15 

P 

LGA 

CHI 5/16 OKC PHX 

LGB 

55297 

16 

P 

LGA 


New Bedford 

15584 

16 

P 

LGA 


New 3edford 

5-797 

17 

P 

New 

Bedford 


LGA 

15584 

17 

P 

New 

Bedford 


LGA 

5S297 

17 

P 

LGA 

cm 5/18 

LGB 

15584 

17 

P 

LGA 

CLE KKC 5/18 OKC 

SAT 

17186 

17 

P 

LGA 

EWR STL 5/18 KKC 
BUR 

LGB 

4245 

17 

P 

LGB 

AMA CHI CLE 

LGA 

17186 

13 

P 

LGB 

AKA 5/19 CHI CLE 

LGA 

15584 

18 

P 

SAT 

CHI 5/19 PIT 

LGA 

4245 

18 

P 

LGA 

CHI 5/19 

LGB 


L 

_ COMMENTS 

SLICK Charter 

SLICK charter 

IKKIG. Charter 

LAB Charter 

NEW BEDFORD Chart< 
NEW 3EDF0RD Chart* 

NEW BEDFORD Chart( 

NEW 3EDF0RD Chart* 


LAB Charter 
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I 

I 



POINTS SERVED 


N.C, 

DATE 

LOAD 

ORIGIN 

INTERMEDIATE 

TERMINAL 

COMMENTS 

49840 

■?? 

P 

LGB 

ELP 


SAT 

IMMIG Charter 

55297 

19 

P 

LGB 

5/20 


LGA 

I \ 

1^84 

18027 

19 

P 

LGA 

CLE CHI 5/20 


LGB 

1 

1 

i 

19 

P 

LGB 

DAL 5/20 


SAT 

1 

i 

4245 

19 

P 

LGB 

">BUR cm 5/20 
/ CLE 


LGB ' 

1 

i 

J 

49840 

20 

P 

SAT 

CLE 5/21 


LGA 

LAB Charter 

55297 

20 

P 

LGA 

CLE Cm 5/21 


LGB 

i 

i 

18027 

20 

P 

SAT 

5/21 


DCA 

i 

LAB Charter 

4245 

21 

P 

LGA 

cm 5/22 


LGB 

j 

i 

186 

21 

DH 

LGA 



CAM 

I 

i 

i 

17186 

21 

P 

CAM 

cm 5/22 


LGB 

i 

i 

| 

49840 

21 

P 

EMTR 

BAL 


LGA 

| 

55297 

21 

P 

LGB 

cm 5/22 TOL CLE 

LGA 

i 

1 

17186 

22 

P 

LGB 

BUR MKC 5/23 CHI 
CLE 

LGA 

j 

i 

i 

1 

55297 

23 

P 

LGA 

CHI 5/24 MKC 

SFO 

LGB 

j 

i 

49840 

24 

P 

LGA 

Cm 5/25 MKC 
ABCA 

OKC 

LGB 

i 

i 

5*297 

24 

P 

LGB 

BUR MKC CHI 


LGA 

i 

i 

i 

18027 

24 

P 

DCA 



SAT 

LAB Charter 

18027 

25 

P 

SAT 



LGA 

UiB Charter 

i 

17186 

25 

P 

LGA 

Cm STL 5/26 
OKC 

MKC 

LGB 

i 

i 

i 

49840 

25 

P 

LGB 

Cm 5/26 CLE 


LGA 

i 

i 

i 

65297 

26 

P 

LGA 

cm 5/27 STL 
OKC 

MKC 

LGB 

i 

i 

j 

18027 

26 

P 

LGA 

cm 5/27 


LGB 

■j 

j 

49840 

27 

P 

LGA 

cm 5/28 STL 
DAL PHX 

OKC 

LGB 

i 

i 

i 

1 


i 

I 

I 


» 



I 


i 

1 
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POINTS SERVED 

N.C. DATE LOAD ORIGIN INTERMEDIATE TERMINAL_COMMENTS 



May 







4245 

27 

P 

LGB 

BUR 

CLE 

CHI 

5/28 

•LGA 

15584 

28 

P 

LGB 

BUR 

CLE 

CHI 

5/29 

LGA 

4245 

28 

P 

LGA 

CHI 

OKC 

UKC 

5/29 

LGB 

55297 

29 

P 

LGB 

BUR 

CHI 

MKC 

CLE 

5/30 

LGA 


! 
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! 

QUARTERLY OPERATIONAL REPORT j 

I 

Proa June 1 to June 30, 1948 
Naae of Carrier STANDARD AIR LINES INC. 

Mailing'Address MUNICIPAL AIRPORT, lONG BEACH, CALIFORNIA 
^ Letter of Registration No. 826 


POINTS SERVED 


N.C. 

DATE 

LOAD 

ORIGIN 

INTERMEDIATE 

TERMINAL j COMMENTS 

49840 

June 

1 

P 

LGB 

BUR 6/2 

MKC 

15584 

1 

P 

LGA 

YNG CHI 6/2 STL 

LGB 

j 

424 5 

1 

P 

SFO 

AMA 6/2 MKC CLE 

LGA 

*9840 

2 

DH 

MKC 


LGB 

05297 

2 

P 

LGA 

6/3 

SFO SXi COACH Charter 

15584 

2 

P 

LGB 

BUR CHI 6/3 CLE 

LGA 

55297 

3 

DH 

SFO 


LGB 

i 

17186 

3 

P 

LGB 

BUR AMA 6/4 MKC 
CHI CLE 

i 

LGA 

18027 

3 

P 

LGB 

6 /4 

CHI 

4245 

3 

P 

LGA 

CHI PHX 6/4 PHX 

LGB ; 

15584 

3 

P 

LGa 

STL 6/4 OKC ABQ 

LGB 

'"186 

4 

P 

LGA 

DAY STL 6/5 ABt* 

LGB | 

I 

S5297 

4 

P 

BUR 

LGB 6/5 

LGA 

4245 

4 

P 

SFO 

AKA 6/5 MKC CHI 

LGA | 

49840 

5 

P 

LGB 

CHI 6/6 CLE 

LGA 

552S7 

5 

P 

LGA 

CHI 6/6 JJKC 

LGB 

15584 

5 

P 

LGB 

MKC 6/6 CHI CLE 

MKC i 

1 


7 

P 

LGB 

3UR CHI 

LGA 

i 

49840 

7 

P 

LGA 

CHI 6/8 STL MKC 
OKC 

LGB 

55297 

7 

P 

LGB 

BUR AMA 6/8 MKC 

CHI 

18027 

7 

DH 

CHI 


SAT 


I 

I 



POINTS SERVED 


N.C. 

DATE 

LOAD 

origin 

INTERMEDIATE 

TERMINAL 

55297 

June 

7 

DH 

CHI 


BLOOMINGTON 

55297 

7 

P 

BLOOMINGTON 

LGA 

1^34 

8 

P 

LGA 

CHI 6/9 OKC 

LGB 

w 

4245 

9 

P 

LGA 

CLE UKC 6/10 

OKC ANA ABk 

LGB 

15584 

10 

P 

LGB 

BUR MKC CHI CLE 

LGA 

17186 

10 

P 

LGA 

STL 6/11 OKC A3k 
BUR 

LGB 

18027 

10 

P 

SAT 


MKC 

18027 

11 

P 

UKC 


LGB 

534 

11 

P 

LGA 

CLE STL 6/12 

MKC OKC ABk BVR 

LGB 

49340 

11 

P 

LGB 

BUR 5&C 6/12 CHI 
CLE 

LGA 

4245 

12 

P 

LGB 

BUR AKA 6/13 CHI 
CLE 

LGA 

17186 

12 

P 

LGB 

PHI 6/13 

LGA 

55297 

12 

P 

LGA 

6/13 

LGB 

15584 

14 

P 

LGB 

MKC 6/15 CHI CLE 

LGA 

49840 

14 

P 

LGA 

CHI 6/15 BUR 

LGB 

. .97 

14 

P 

LGB 

BUR CLE 6/15 

LGA 

4245 

15 

P 

LGA 

CHI 6/16 MKC OKC 
BUR 

LGB 

17186 

15 

P 

LGA 

BUR 6/16 

LGB 

49840 

15 

P 

LGB 

BUR CHI 6/16 CLE 

LGA 

17136 

16 

P 

LGB 

BUR CHI 6/17 

LGA 

S®97 

16 

P 

LGA 

MKC 6/17 OKC DAL 

SAT 

18027 

16 

P 

LGB 

CHI 6/17 CLE 

LGA 


>A2 


COMMENTS 


Charter 



POINTS SERVED i 


N.C. 

DATE 

LOAD 

OK LOIN 

INTERMEDIATE 

TERMINAL 

COMMENTS 

17186 

June 

17 

P 

LGA 

CHI 6/18 

LGB 

| 

49840 

17 

P 

LGA 

CLE MKC 6/18 BUR 

LGB 

i 

I 

| 

4245 

# 

17 

P 

LGB 

BUR AMA 6/18 MKC 
CHI CLE 

LGA 

i 

| 

55297 

17 

P 

SAT 

MKC PIT 6/19 

LGA 

LAB Charter 

55297 

18 

P 

LGA 

CHI 6/19 BUR 

LGB 


15584 

18 

P 

LGB 

BUR MKC 6/19 CHI 
CLE 

LGA 

i 

i 

i 

i 

49340 

19 

P 

LGB 

BUR CHI 6/20 

LGA 

i 

4245 

19 

P 

LGA 

CHI 6/20 MKC BUR 

LGB 

i 

' -186 

21 

P 

LGB 

BUR AMA 6/22 MKC 
CHI CLE 

LGA 

! 

i 

49840 

21 

P 

LGA 


DET 

1 

i 

55297 

21 

P 

SFO 

BUR LGB AMA 6/22 
.MKC CHI CLE 

LGA 


15584 

21 

P 

LGA 

BUR 6/22 

LGB 


49840 

22 

P 

DST 

CHI MKC 

SAT 

IMWIG Charter 

17136 

22 

P 

LGA 

CLE CHI 6/23 OKC 
BUR 

LGB 

j 

4245 

22 

P 

LG3 

BUR CHI 6/23' CLE 

LGA 

i 

: '97 

23 

P 

LGA 

chi 6/24 race BUR 

LGB 

i 

49840 

24 

P 

SAT 

MKC STL CHI DET 
6/25 

LGA 

i 

i 

LAB Charter 

15584 

24 

P 

LGB 

BUR MKC 6/25 CHI 
CLE 

LGA 


18027 

24 

P 

LGA 

STL 6/25 OKC BUR 

LGB 

| 

i 

4245 

24 

P 

LGA 

CHI 6/25 TUS LGB 

BUR 

| 

55297 

25 

P 

SFO 

MKC 6/26 CHI 

LGA 

AUSTELL Charter 

i 

49840 

25 

P 

LGA 

FBX CHI 6/26 MKC 
OKC BUR 

LG3 

i 

i 

18027 

25 

P 

LGB 

BUR CHI 6/26 CLE 

LGA 

! 


I 

I 

I 


i 
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POINTS SERVED 


N.C. 

DATE 

LOAD 

ORIGIN 

INTERMEDIATE 

TERMINAL 

4245 

June 

26 

P 

LGB 

AKA 

CHI 

6/27 MKC 

LGA 

PHI 

17186 

26 

P 

LG3 

BUR 

CHI 6/27 CLE 

LGA 

£297 

26 

P 

LGA 

CLE 

BUR 

CHI 6/27 OKC 

LGB 

15584 

26 

P 

LGA 

MKC 

6/27 BUR 

LGB 

18027 

26 

P 

LGA 

MKC 

6/27 BUR 

LGB 

49840 

28 

P 

LGB 

BUR 

MKC 

AMA 6/29 

CHI 

LGA 

17186 

28 

P 

LGA 

CHI 

6/29 3UR 

LGB 

55297 

28 

P 

LGB 

BUR 

MKC 6/29 CLE 

LGA 

4245 

28 

P 

LGA 

STL 

6/29 BUR 

LGB 

49840 

29 

P 

LGA 

CHI 

MKC 6/30 ABk 

BUR LGB 

55297 

29 

P 

LGA 

BUR 

6/30 

LGB 

15584 

29 

P 

LGB 

BUR 

CLE 

MKC 6/30 CHI 

LGA 

49840 

30 

P 

LGB 

BUR 

KKC 7/1 

CHI 

18027 

30 

P 

LGB 

CLE 

7/1 

LGA 

17186 

30 

P 

LGB 

7/1 


LGA 


ACM 

ACM 




COMMENTS 


Charter 


Charter 


ACM Charter 


Date of 
Departure 

1-2 


1-3 


1-3 

155 

1-6 

i 

1-7 

I 

1-7 
1-8 
i-9 
1-9 
1-9 
1-10 
1-12 
1-12 
1-14 
1-15 
: .6 
1-19 
1-20 
1-21 
1-21 
1-22 
1-22 
1#6 
1-20 
1-31 


(fa 



FLIGHT FOR MONTH OP JANUARY 1948 

Flight Date of 

Originated _ Points Served _ Destination Arrlwal 


San Francisco 

LOB. 

NYC 




New Yoirk 

1-3 

Newark 

NYC, 

cm. 

HKC, 

A12A, 


Long 3each 

.1-4 

Long Beach 

CLE, 





New York 

• 1-4 

Burbank 

HKC, 

Chi, 

CLE, 



New York 

1-5 

New York 

CHI, 

HKC, 

OKC, 



long Beach 

1-7 

Teterboro 

CHI, 

HKC, 

LGB, 



San Francisco 1-8 

San Traneisco 

HKC,- 

Chi, 

clh. 



New York 

1-8 

New’York 

NPX, 

CHI,* 

HKC, 

OKC, ABA, 

PHX, 

Long 3each 

1-9 

Teterboro 

CHI, 

STL, 

ICT, 

AKa, aba. 

LGB, 

San FraincIsco 1-10 

San Francisco 

HKC, 

Ciil, 




New York 

1-10 

3urbank 

HKC, 

CHI, 

CLE, 



1 

New York 

1-10 

Burbank 

CHI, 





New Yori 

c 

1-11 

Teterboro 

CHI, 

STL, 

HKC, 

PhX, 


Long 3each 

1-13 

Long Beach 

hiL., 

HKC, 

CHI 



Chicago 

s 

1-13 

Long 3each 

AHA, 

» iVV | 

CHI, 

CLE, 


New Yorl 

c 

1-15 

Newark 

PIT, 





1 

Long Beach 

1-16 

San Francisco 

luv C , 

Ciil f 

CLi- | 



New York 

1-17 

Lon.-, Beach 

AHA, 

HKC, 

CLE # 



Now York 

1-20 

New York 

CIA, 

CHI, 


PHC, LGB, 


i 

San Francisco 1-21 

Long Beach 

I'X, 

CHI , 




New York; 

1-22 

Philadelphia 

IHO, 

• 





Long Beach 

1-22 

Now York 

fiLE, 

CHI, 




j 

Long Beach 

1-23 

New York 

SFO ( 

',>» l t r 

M ? 


i 

San Fran disco 1-23 

Philadelphia 

C*— it f 





Lon:- Beach 

■ 

1-27 

Sar. Trtncisco 

3PH, 

MIC, 

C.,I, 

CLE, 


New York i 

1 

1-29 

New York 

CIA, 

C;.I, 

-‘-C, 

OKC p nkh) 


! 

Lon_ Beach 

2-1 


i 

i 

i 

i 

i 

i 
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Date of 
Departure 

FLI k.TS /J.; FONT, I 0.’ Fjelhll^.fT lv43 

Plight 

Originated Points Served Destination 

./* 

Bate of 
arrival 

2-1 

Lonr ''each 

• > 

Oi.i | wLwy 

• • .... . 

..ew .or.. 

!■> n 

W* k« 

2-2 

Teterboro 

STL, 


Lon • each 

2-3 

2 -* 

Few York 

C..1, 


Long Beach 

2-4 

2-4 

Lon Beach 

■j.:i , 


Nov; York 

2-5 

2-5 

San 'rsncisco 

MX, 

x 9 CLx* p 

* New York 

13-6 

2-6 

New York 

:'T F 

V* *-» ^ y 


Lon~ 3each 

2-7 

2-9 

Lev; York 

'DMi f 

Vj«.X y i JkO p 

Lon- Peach 

2-10 

14 

Lor.:: Beach 

FU.{, 

Jtiii , 3.(»i, 1J\V , 

Philadelphia 

2-15. 

2-14 

New York 

Chi, 

. uA/ p iWX ^ 

Lon- Beach 

2-15 

2-15 

New York 

CIB , 

JLC y l)rtL 9 

Loa; Beach 

2-16 

2-16 

Teterboro 

cl--:. 

C/«iX 9 «»x'.C * Grwo ^ 

MIA., nd<, 3an : ’rancisco '2-17 

2-16 

San Francisco 

1 ^ > 

D.W, MX, CHI, 

CLh,- New York 

2-17 

2-18 

Lon- 3each 

PhC, 

iw Jt| | ‘Ci.tf 

CLE, New York 

2-19 

. 2-20 

Lon.- "each 

p 

MX , CIII , 

Bow York 

2-21 

2-20 

New York 

CLS, 

C«.x y ••Jk.C p 

Lon: 3oach 

O.OT 
w X 

2-23 

San Francisco 

i/v.t. 

LC3, r. C , C I, 

New York 

2-24 

2-24 

Now York 

1.x* C > 

XU , 

Lon- Beach 

2-25 

2-24 

San Francisco 

3U.<, 

L03 , MX , 

Chicago 

2-25 

2-26 

Now York 

CHI, 

MX, OKC, 

Lon- 3each 

2-27 

w* ** / 

Teterboro 

BikL-, 

STL, MX, LG3, 

Son ITancisco 

2-28 

2-29 

Lonn Beach 

TUL, 

D.iH , 

Chica.-o 

3-1 





I 


3-1 

San Francisco 

LjB, 4tL!/k f LXC, C..I, CLN , 

New) York 

1 

3—2 

3-3 

San Francisco 

3HN, ONC , ''.."1.0 , CI.I, CLK, 

! 

New] York 

3-4 

♦ 

Lon' Bench 

JU A > 1 —*(> , Ci.I , vLw| 

New! York 

1 

3-5 

3-4 _ 

Hew York 

Chi, -1.0, SIC, POX, 

1 

Seattle 

3-5 

3-5 

Mew York 

Cr.I, “UkU , A4-!ik , 

Lon 1 ,: Beach 

3-6 

3-6 

San Francisco 

Lu-B, .-laC , Ci*I, CLY, 

1 

Newark 

3-7 

3-8 

New York 

PHL, 

Lonr Beach- 

3-9 

-9 

New York 

Ci.I, .IvC, (Ferry NNC-LCB) 

Lonr Loach 

5-10 

3-10 

San Francisco 

3lk., iXC 

Now|York 

3-11 

3-11 

San Francisco 

Lj , 4>4»wC , C..X, CLl*4 , 

NewjYork 

3-12 

3-12 

New York 

< M > A. i* 1 

1 

Lorv^ 3each 

3-13 

3-13 

Lone Leach 

# .-3.C , 

New lYork 

3-14 

3-17 

San Francisco 

I.^*C p viij CLL# 

i 

Nev/ York 

3-18 

3-17 

Now York 

CL 

1 

1 

Loni Beach 

' 1 

3-18 

3-18 

Lon ■ Beach 

s:^o, kz:jx, :. 2 wC, det, cle. 

Newajrk 

3-19 

-19 

Lone Leach 

-C 9 C« >• * 

New L'ork 

3-20 

3-19 

Burbank 

iX^j-bp »«*.C p p oLl^# 

1 

New jfork 

3-20 

3-20 

New York 

Ci.I# .j.o. 

Lon-! jeach 

3-21 

3-22 

Lon': Beach 

j ’ 0 | C«.jl # wL-| 

New "iork 

3-23 

3-22 

New York 

« p j 

Lon •; Beach 

3-23 

3-23 

New York 

cni, :nc, 

Lon." 1 Beach 

1 

3-2 4 

3-24 

Oakland 

LJ’-' 1 p P 0 .» p 

X 

u 

o 

->r- 

c 

3-2 5 

^26 

San "roncisco 

Lj~ p . o | CLj. p 

Teterboro 

3-27 

3-26 

New York 

• w \ • • 

v*) iV. Jk| 

Lon * Reach 

3-27 

3-29 

Teterboro 

■»»T* >1f •"'/'• ’ / • 

dh «>m .V | 

Lon- Reach 

\ 

5-30 

3-30 

Tetorooro 

Ci.I p • 1 

Lon- Reach 

3-51 


i 

i 

| 

t 

i 

i 

i 

i 

i 

i 


! 

i 
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STi-i; umt.s nZa —I 


Ik 


FLIGHTS FOR MOUTH OP OCTOBER 1947 


at# of 

Flight 

Originat'd 

Points Served 

Termination 

Date of 

Termin'itio: 

10/1 

Burbank 

San Francisco, Aaarillo, Chicago, 
Clevsland 

LaGuardla 

10/2 

10/1 

LaGuardla 

Chicago, Kansas City 

Long Beach 

10/2 

1*2 

San Dlago 

Long Beach. Kansas City, Chicago, 
Cleveland 

LaGuardla 

10/3 

10/2 

LaGuardla 

Cleveland, Kansas City 

Lon^ Beach 

10/3 

10/3 

San Franelaco Kansas City, Chicago, Cleveland LaGuardla 

10/4 

10/3 

LaGuardla 

Chicago, Kansas City 

Burbank 

10/4 

/« 

Long Bsach 

Aaarillo, Kansas City, Chicago 

Cleveland 

10/5 

10/6 

LaGuardla 

Clevsland, Chicago, Kansas City 

Long Beach 

10/7 

10/7 

Tstsrboro 

Evansville, Kansas City 

Burbank 

10/8 

10/7 

San Francisco Kansas City, Chicago, Clevsland 

LaGuardla 

10/8 

10/9 

Burbank 

San Francisco, Aaarillo, Kansas City, 

Chicago, Cleveland LaGuardla 

10/10 

IQ/9 

Tstsrboro 

Cleveland, Chicago, Kansas City, 
Oklahoma City 

Long Beach 

10/10 

10/10 

LaGuardla 

Teterboro, Chicago, Oklahoma City 

hong Beach 

10/11 

3 ' *10 

San Francisco Aoarillo, Kansas City, Chicago, 
Cleveland 

LaGuardla 

10/11 

10/11 

Long Bsach 

San Francisco, Prescott, Aaarillo, 
Kansas City, Chicago 

9 

Cleveland 

10/12 

10/13 

Burbank 

Chicago 

LaGuardla 

10/14 

10/13 

LaGuardla 

Chicago, Kansas City 

Long Beach 

10/14 

10/14 

San Francisco Chicago, Cleveland 

LaGuardla 

10/15 

10A5 

Long Beach 

Chicago, Cleveland 

LaGuardla 

10/16 

10/16 

Long Beach 

Chicago, Cleveland 

Newark 

10A7 

1^17 

LaGuardla 

Ksnsas City 

Lon,-.- Beach 

10/18 

10/18 

Long Bsach 

Kansas City, Chicago 

Newark 

10A» 

10/20 

San Francisco Amarillo, Kaisas City, Chicago, 

Clevsland 

LaGuardla 

10/21 , 


sta:.ua.w *ii< links 
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/7 


Date of 

Plight 
_Originated 

(ContlLnuedj 

_Points. Served 

• i 

l 

Termination 

Date of 
Terminal 

10/21 

San Francisco Kansas City, Clileago 

LaOuardla 

10/22 

10/22 

Long Beach 

Anarlllo, Kansas City, Chicago 

LaOuardla 

1 

10/24 

10/23 

San Francisco Kansas City, Chicago, Cleveland LaGuardia 

10/24 

1(^4 

Long Beach 

Kansas City, Chicago, Cleveland 

LaOuardla 

10/25 

10/25 

Teterboro 

Cleveland, Chicago, Dallas, 
Albuquerque 

Long B^ach 

10/26 

10/29 

Long Beach 

San Francisco, Kansas City, 
Chicago 

i 

LaOuardla 

10/30 

10/29 

Teterboro 

Cleveland, Chicago, Kansas City, 

Long Beach 

1 

10/30 

10/29 

Burbank 

Kansas City, Chicago, Cleveland 

Mewark | 

10/30 

10/30 

San Francisco Anarlllo, Chicago, Cleveland 

LaOuardla 

10/31 

10/31 

Long Beach 

San Francisco, Kansas City 

Chicago 

11/1 


I 

I 

l 


i 

I 

I 


I 


I 




I 


i 
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iiT-rtliJAhD Alii LINKS 


IS 


FLIGHTS FOR MOgTH OP MQTSXBSl 1947 


•'Date of 
tDm nurture 

Flight 

Originated 


Date of 

| ll/3 

San Francisco Chicago 

Coluabus 

11/4 

11/5 

Teterboro 

Cleveland, Chicago, Kansas City, 

Long Beach 

11/6 

ixO 

Burbank 

Kansas City, Chicago, Cleveland 

LaGuardla 

11/9 

11/10 

Teterboro 

Dayton, Albuquerque 

Long flearh 

11/11 

liA* 

Long Beach 

San Francisco, Aaarlllo, Chicago, 
Cleveland 

LaGuardla 

11/15 i 

11/15 

Laouardla 

Cleveland, Chicago, Kansas City 

Long Beach 

11/14 

>^V15 

San Francisco Xmsas City, Chicago, Cleveland 

Laouardla 

12/14 , 

11A4 

Long Beach 

Chicago, Cleveland 

Laouardla 

11/15 

11/15 

Long Beach 

Aaarlllo, Kansas City, Chicago, 
Cleveland 

LaGuardla 

11A6 , 

HA? 

LaGuardla 


Long Beach 

iiAs . 

11/17 

San Francisco Aaarlllo, Kansas City, Chicago, 

Cleveland 

LaGuardla 

1 

iyie , 

liAo 

Teterboro 

Chicago, St Louis, Kaaas City 

Long Beach 

11/19 

12/19 

San Pranoiaeo Chicago 

Laouardla 

11/20 

1 

• '20 

Bur bauak 

Chicago, Cleveland 

Laouardla 

11/21 

11/22 

Long Beach 

Knsas City 

Chicago 

11/25 

12/22 

Long Beach 

Chloago, Cleveland 

Syraousa 

11/25 

11/24 

Long Beach 

Km sas City 

Chloago 

11/25 

11/25 

LaGuardla 

Teterboro, Chicago, Kansas City 

Long Beach 

11/26 ! 

11/25 

Long Beach 

Aaarlllo, Kansas City, Chicago, 
Cleveland 

IaGuardla 

11/26 

11/26 

San Diego 

Aaarlllo, Kansas City, Chicago, 
Cleveland. 

LaGuardla 

11/27 

l^ea 

Burbank 

San Francisco, Cleveland 

LaGuardla 

11/29 

11/28 

LaGuardla 

Kansas City 

Los Angeles 11/29 


STANDARD AIR I.INKS 


PLIOHTS FOR MONTH OF DBCEKBKE 1947 


Data of Flight 
Departur e 


Points Served 
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' • fc > 

If 


DfttO Of 
Termination 


12 A 

ISA 

12/2 

12 /S 

12 A 

12/5 


B—oh, San Frandaoo, 
Chloago, Cleveland 


LaOuardla Teterboro, Cleveland, Chicago 
San Diego 

Chicago, 

San Franoleoo Kansas City, Chloago 

Teterboro Chicago, Kansao City, Dallas 

Sn Franolaoo Chicago, Cleveland 

Albuquerque, Kansas City, 
Chicago 


Kanaaa City, Chloago, Cleveland LaOuardlA 


12/6 

San Franalaao 

12/8 

Burbank 1 

12/9 

Long Baach 

12A0 

Teterboro 

12/12 

Long Beaeh 

12A2 

Oakland 

12/12 

Teterboro 

-As 

Burbank 

12/18 

LaOuardla 

12A5 

San Diego 

12A» 

Burbank 

12A? 

LaOuardla 

12/17 

Long Beach 

12A8 

Long Beach 

12A« 

LaOuardla 

12A® 

San Diego 


Baaah 

12/2 

LaOuardla 

12/2 

LaOuardla 

12/4 

San Pranolaao 

32/5 

LaOuardla 

! 

lV4 

Pittsburgh 

i 

12/6 

1 

1 Cleveland 

12/7 

LaOuardla 

12/9 


San Frandaoo, 
Chloago, Toledo 


lllo, Kansas City, 

W« 

LaOuardla, Kansas City, Amarillo San Fra^olsao 

Chloago, Cleveland LaOuardla 

| 

Aaarlllo, Kansas City Chicago i 

Chicago, Kansas City, Oklahoma City LaOuardla 


Chicago, Cleveland 


Philadelphia 


Pittsburgh, Chicago, Kansas City, 

Oklahoma City, Prescott Burbank j 

I 

Kansas City, Chicago, Cleveland LaOuardla 

f 

San Francisco, Aaarlllo, Chicago, 

Cleveland X 


St Louis, Kansas City, Oklahoma City, 

Lofeg Beach San Francisco 

Kansas City, Chicago, Cleveland LaOuardla 

Chicago, Cleveland LaOuardla 

Chicago, Kansas City, Oklahoma City, 

Dallas, Phoanlx San Diego 

Long Beach, Kansas City, Cleveland LaOuardla 


12A0 

12A1 

12/13 

12/13 

12/13 

1^14 

12/16 

12/16 

12/17 

12/18 

12 A8 

12A® 

12/20 

12/20 


i 

l 


i 

I 

I 


I 




STidiuAitiJ jtlU LINES 




PLIOHTS FOR MOUTH OF DSCBMBSU 1047 
(Continued) 

Data of night Data of 

Departure Originated _ Points Served _ Termination Termination 


12/20 

LaOuardia 

Cleveland, Kansas City, 
Albuquerque, Phoenix 

Long Beach 

12/21 

1%21 

Long Baach 

Chicago, Cleveland 

LaOuardia 

12/22 

12/22 

LaGuardia 

Chicago, 

Long Beach 

12/23 

12/22 

Teterboro 

Kansas City, Amarillo 

San Prandsco 

12/23 

12/23 

LaGuardia 

St Louis, Oklahoma City, Albuquerque Albuquerque 12/24 

2/23 

Long Baach 


LaOuardia 

12/24 

12/24 

Long Baach 


LaOuardia 

12/25 

1^24 

San Diego 

Chicago, Clevelmd 

LaOuardia 

12/25 

12/24 

LaOuardia 

Chicago, Kao sas City, Albuquerque Long Beach 

12/25 

12/27 

Burbank 

.Amarillo, Kansas City, Chicago 

Cleveland 

12/27 

12/27 

LaGuardia 

Cleveland, Chicago, Kansas City 

Long Beach 

12/28 

12/29 

San Diago 

Kansas City, Chicago, Cleveland 

LaOuardia 

12/50 


city. 



T4 

Tatesrita 

Kuu« City, Prwott 


Baaah 

7-4 

7-1 

LaiOoardla 

Omlnd, Kumi City, D»11 m, 

i 

i 

Baaoh 

7-4 

M 


• Pw—ott, Amarillo, tt— m City, 

Chinn, ClsralanA LaOoardla 

7-4 

T4 

L>NBMk 

terUl<K«Mu City, Chlngo 

LaOoardla 

j 

7-7 

7-7 

tea Di«co 

Lose Bm 4, Amarillo, Oklahoma 
City, teaai City, Chlaaco, 
dsralaaA 

i 

LaOoardla 

7-8 

7-7 

LaOoardla 

Chisago, Kansas Clty,'Prssoott 

Loag 

I 

Baaah 

7-8 

7-» 

Tstarboro 

Loaisrllla, Maw Orlaans, rt. 
forth, Phoaalz, San mnaiMO 

; 

Baaah 

7-10 

7-7 


Amarillo^ viahlta. Kaaaaa City, 
Chisago, daralaat 

1 

LaOoardla 

7-10 

7-9 

I **"**“ 

Claralaaft, Chisago, Kaaaaa City, 
Oklahoma City, Amarillo, Altw- 
qusrqua Long 

Baaah 

7-10 

7-10 

a*a Discs 

Lang Baaah, Amarillo. Kaaaaa 
City, Chisago, daraiand 

i 

! 

LaOaaidla 

7-11 

7-11 

LaOoardla 

Chisago, Kaaaaa City, Tlaalow 

Loag 

Baaah 

7-11 

7-11 

ImOnardla 


Basil 

a 

7-11 


BMlk 

Saa Framalaso, Salt Laks, 
Chayaams, Kaaaaa City, Chisago, 
daralaad, Parkarstarg, T.Ta. 

i 

ImOnardla 

7-U 

7-11 

Bnlla 


ImOnardla 

7-11 

7-14 

iMteMU 

. Saa Fraaalsss, Salt Laks. 
ttayaaaS| lhasaa City, Chisago, 

i 

TaOoardla 

7-10 


i 

i 

i 


i 

I 



tup gg rauttt 


zz. 
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BOtO of 
Dopsrtaro 

Plleht 

Origins tod 

y-14 


y^s 

LnQnordlo 

y-M 


y-w 

LtOnrdls . 

y-iy 

Lose Boook 

y-is 

LoOoordU 

y-M 

an Dlos» 

y-M 

an Dlogo 

y-M 

i— 

y-M 

1 

1 

y-ao 

LsOnsrdlo 

/-ai 

Bor 11m 

y-ai 

IMmHU 

y-ai 

LtOuordlo 


PoUts Sorro4 

1 

I 

DOtO Of 

Oil——, St* Louis* Iiau City* 
Asnrlllo* Albaqatrrao 

Totoxtcro, 8t* Loafs, inos 
City* Tulss* Proooott 


y-M 

y-is 

Som rzomtloso* Proooott* Asnrlllo* 
ronooo City* Jhloo«o, cisYOlos* InQunrdls 

y-M 

Totoitoro* Cklo osd* Ksnoos City* 
Ctrl oh no* City* Albataorq.no 

Lane Bonoh 

y-iy 

UorUlo^ 10 m ooo City, Chloneo, 

LoOuardln 

y-M 


Borllm 

y-M 

UorlllOj Kornsos City* Chloneo* 

LsOanrdls 

?-m 

Alboquorquo* 1—ns City* C3.oro- 
lond 

LMOaordln 

y-M 

Tndlonspolln, ronooo City* 
Anorlllo* Albaqnorqao, Proooott 

Lane Boo ok 

y-M 

Proooott* AmorilLo* Knsnoo city* 
Pittsburgh* Philadelphia 

LnOasrdls 

y-so 


Bsrlln 

y-so 


Lsaasrdls 

y-ti 

tsnoso City* Albnqnorqao 

Lone Booth 

y-ss 

OoTOlsnd* Chloneo* Ksnoos City* 
Asorlllo 

Lone Booth 

y-ss 




Kiau City* 



BlnU^n, Moo Or 1 mas. Ft. 
tortti/OPaM Lotte Booth 

Amrlllo. OfclQhno City* Su»ss 

City, Chlufo, Qliitlad LoOuordU 


y-M 

y-M 

y-M 


fill! 1 !2 





liiito 


•> 


VaafaUctoa, D.0. t Olaralaad* 

Kam City, Altwqatr- 

qoa 


flak, Ionia 

Ft. lortt, XL Hm 


*r 

on 


Jaarlll*. Kuau City, CUmco, 

OoTOlai LaOoardla 


tOLonlal, Ckl«|t f 
AaarlUa 


City. 


JLaag Baaak 

i 

City, Chicago, ClaralaM LaOuarila 


8t. Loola. Eaaaaa City, Aaarlllo, 

■aadlas, 8a rmdiM lag Baa ah 


y-»o 

y-«i 

y-» 


San Franalaao, Salt Laka, 
OhoyauM, ftaao City, Ohlaago, 
daralaad 

San Franalaaa, Salt Laka. 
Ghayama, l«a>i City, Ciara- 
laal, vaahlngtaa 

Ohlaago. Kaaaaa U»«, ~ 
Praaoott, Son rranoiaao 


Cltj, Aaarlllo, 


LaQuardla 

i 

LaOuardla 

j 

Baa ah 


i 

! 



j 


i 
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23 

Data ar 

Arrlaal 

y-a§ 

y-M 

y-*r 

y-*y 

Ml 

• y-v 
y-*i 

y-M 

y-M 

y-so 

y-«o 

T-31 

8-1 

8-1 
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Data 


8-18 


TlVght Points Served 

I 


Ontario, Calif .Albuquerque, Oklahoma City, 

Kansas City, Chisago, Clara!and 


Daatinstic 


LaOuardla 


9-10 


Saa Pranolsso Cheyenne. Kansas City, Chicago, 

Cl aval am LaOuardla 

Oxnard, Calif* long Baaoh, Albuquerque, Amarillo, 

Kansas City, Chloago, Cleveland LaOuardla 


Data of 


8-10 

8-17 

8-17 


8-17* 

LaOuardla 

Chicago. Kansas City, Cheyenne, 
Salt Lake, Portland, Oreepn 

I 

Long j Baaoh 

8-18 

8-18* 

LaOuardla 

Indianapolis, Houston, Ft. 
worth 

Long Baaoh 

i 

8-19 

0-16 

San Diegs 

Long Baaoh, Albuquerque, Kansas 
City, Chicago, Cleveland 

LaOuardla 

8-19 

8-lt* 

LaOuardla 

Chicago, Kansas City, Dallas 

Long Beach 

8-80 

8-18* 

San Franelsoo 

% ^ 

Prescott, Anarlllo, Kansas City, 
Chicago, Clavaland 

LaOuardla 

8-80 

8-80 

San Traaoisoo 

Presoott, Tulsa, Kansas City, 
Chleago, Cleveland 

LaOuardla 

8-81 

8-80 

Long Baaoh 


Son franelsoo 

8-80 

8-80 

San Franelsoo 


Long jBeaeh 

8-80 

8-81* 

LaOuardla 

Atlanta, Mobile, lev Orleans, 
Albuquerque 

| 

Long Beach 

l 

8-82 

8-88 

Taterboro 

1 

Pittsburgh, Cleveland, St. Louis, 

Kansas City, Oklahoma City, 

Anarlllo Long Baaoh 

8-83 

8-88* 

Saa Franolsoo 

Anarlllo, Kansas City 

Chicago 

8-83 

8-83 

Long Baaoh 

Anarlllo, Kansas City, Chicago, 
Clev aland 

1 

l 

La Guard la 

8-24 

8-83* 

Montreal 

Burlington, Tt. 

LaOuardla 

1 

8-83 

9(83 

San Franolsoo 

Salt Lake, Kansas City, Chleago LaOuardla 

8-84 


8-85 
8 - 85 * 


LaOuardla 

LaOuardla 


Taterboro, Kansas City, Anarlllo Long: Baaoh 8-80 

Cleveland, Chicago, Kansas City, 

Salt Lake, San francisoo Long Baaoh 8-86 
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FLIGHTS TOR MONTH OF AUGUST 1047 




(Continued) 


Date of 
Departure 

Flight 

Originated 

Point* Served 

Destination 

8-88* 

San Franoleoo 

Presoott, Aavlllo, Oklahoma 
City, Kama* City, Chloago, 
dereland 

LaOuardla 

8-88 

LaOuardla 

Chloago, Kansas City, Omaha, 
Salt Lake 

Long Beach 

8-87 

Loa< Beaeh 

Albuquerque, Tulsa, Dayton 

LaOuardla 

8-87 

Burbank 

Prescott, Anarlllo, Oklahoma 
City, Kansas City, Chloago, 
Cleveland 

LaOuardla 

-80 

TOtarboro 

Chleogp, Kansas City, Albu¬ 
querque 

Long Beach 

8-89 

San Diego 

Anarlllo, Kansas City, Chicago, 

Cleveland LaOuardla 

8-89 

Long Beaeh 

San Pranolsoo, Salt Lake, 
Cheyenne, Kansas City 

Chioago 

8-90 

Chicago 

Anarlllo 

Long Beaeh 

8-90 

San Franolseo 

Salt Lake, Kansas' City, Chicago, 

Cleveland laOuardla 


Oontraet Flight 


}t. 6 

Date of 

Arrival 

8-27 

8-87 

8-88 

8-88 

8-90 

8-90 

8-90 

8-90 

8-91 


LaOuardla 


Chisago, Xaasta City, Phoanlx Long Bm* 

* 

Prssoott, Aamrlllo, Euuu City, 


Chisago, ClsrsLand 


LaOuardla 


Prssoott, Anarlllo, Kuita City, 

Chisago, Tolsdo, CL or si and LaOuardla 

OLsralaad, Chicago, St.Louis, 

Kansas City, iarillo Long Bsash 


Chisago 


8aa Tran si a so, Prssoott, Amarillo, 

Kansas City Chisago 

Chisago, Xaaaas City, Amarillo Long Bsash 


Long Baaoh 


Xaaaas City, Amarillo 


Pranslsso 


Prssoott, Amarillo, Kansas City, 

Chisago, ■LsrsLand LaOuardla 

Baltlmors, Loulsrllls, Kansas 

City, Chisago, ClsTsland Long Bsaoh 

Amarillo, Xaaaas City, Chioago, 

QLsrslaaA LaOuardla 


LaOuardla 


San Franalaso, Burbank, Prssoott, 

AmmrUltfT Kansas City, C'lsago, 

Qlsroland LaOuardla 

Chisago, Kansas City, Oklahoma 

City, Amarillo Long Bsash 


Chisago, Hollas, Kansas City, 
Prssoott 


Long Bsash 


8an Frans lass Hssdlsa 


sa. Pro asst t, Amarillo, 
a City, Chlsa^, GLsrsiand LaOuardla 


t-10 


0-11 

t-11 


San yranalsss, Palmdals, Prssoott, 
Amarillo^ Kansas City, Chloago, 

CL sr aland LaOuardla 


Prssoott, Amarillo, Kansas City, 

Chlsagi, ClsrsLand Long Bsash 


Chisago, Loulsrllls, Ka 
Oklahoma City, Pros so tt 


City, 

Long Bsash 


0-10 


0-10 


0-11 


Burlington, Kaaaaa City, Prsssott.Lang Bsash 0-1* 


0 - 1 * 


0 - 1 * 


0 - 1 * 
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&tA 

TLigats fQR^gqw^oF^spT aoBi imt 


Data of 
Departure 

night 

Originated 

9-11 

Philadelphia 

9-11 

San Pranolsso 

9-13 

LaOuardia 

9-13 

LaOuardia 

9-13 

Long Bsash 

18 

Tstsrboro 

9-16 

i 

San Pranolsso 

9-16 

i 

LaOuardia 

9-16 

Leag Bsash 

9-17 

San Franolsoo 

9-18 

LaOuardia 

9-19 

Burbank 

9-19 

Tstsrboro 

9-10 

Long Bsash 

9-11* 

Burbsak 

7-*l* 

Trona 

San Diego 

9-11* 

Wssarfc 


Points Serred 


Destination 


St. Louis, Emms City, Prssoott Lon* Bsssh 
Salt Laks, Kansas City, Cleee- 

LaOuardia 
LaOuardia 

as City, Prssoott Lose Bsaoh 


Proridenoe 
Chisago, 


San Traneisoo, Prssoott, 
Oklahoma City, Kansas City, 
Chisago, Clsrsland 


LaOuardia 


Claraland, CMoag>, Kansas City, 

Amarillo Long Bsaoh 


Prssoott, Amarillo, 
Chloagp, Clsrsland 


as City, 


Tstsrboro, St. Louis, Xa 
Oklahoma City, Mar Ills 


LaOuardia 
City, 


Bosk Spring, Kansas City, Chisago, 
Clsrsland LaOuardia 


Prssoott, Amarillo, 
Chicago, Clsrsland 


City, 


LaOuardia 


Tstsrboro, Loulsrllls, St. Louis, 
City, Marlllo 


San Pranalsso, Prssoott. Amarillo, 

Kansas City, Chloago, Clorsland LaOuardia 

Loulsrllls, 8t. Louis, Kansas 

City, Prssoott Long Bsash 

Albuquerque, WishIts, Kansas City, 

Chloago, Clsrsland LaOuardia 

TTona 

Long Bsash 

Long Bsash, San Pranelsoo, Prea- 
sott, Amarillo, Kansas City, 

Chloago, Clsrsland LaOuardia 


Indianapolis, Kansas City, 
Prssoott, San Pranolsso 


Long Bsaoh 


Data of 
Arrlral 

9-15 

9-13 

0-13 

9-14 

9-14 

9-16 

9-1T 

9-17 

9-17 

9-18 

9-19 

9-10 

9-10 

9-U 

9-11 

9-11 

9-13 

9-13 
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.1(1!TS TOR MONTH OF Sg>ThMB J 1047 
(Continued) 


Date of 

Departure 

Plight 

Originated 

Points r.erved 

Dost} 

[nation 


9-S3 

Tetsrbaro 

Chicago, St. Louis, Kansas City, 
Amarillo 

Long 

Beaoh 

9-28 

9-£t* 

Lang Beach 

San Pranoisoo, Presoott 

Amarillo 

; 

9-24 

9-84* 

Amarillo 

Presoott, San Pranoisoo 

Long Beaoh 

9-24 

9-84 

Burbank 

i/ 

Amarillo, Kansas City, Chicago, 
Akron, Washington, D.C. 

j 

LaCuardla 

9-23 

9-84* 

LaOuardla 

Savannah, laokson, Dallas, 

K1 Paso, Phoenix, San Pranoisoo 

I 

T 

o 

tf 

9-25 

84* 

Evansville 

Ind. 

Beaumont, Houston, Dallas, 
Phoenix 

Long Beach 

9-25 


9-28 

9-2d 

9-8T 

•-«T* 

9-t»* 

••M 

9-S9 


Burbank 

San Franoleoo 


San Praneisoo, Presoott, Amarillo, 

Kaoaaa City, Chicago, Cleveland LaCuardla 

Prescott, Amarillo, Kansas City, 

Ohioago. Cleraland Long Bsaoh 


San Pranoisoo Salt Laks, Kansas City, Chicago LaGuardia 
LaOusrdla Dayton, Uaaphls, Shreveport, 


Saraanah 

San Franolsco 
Teterboro 


Dayton, Uaphls, Shreveport, 

Dallas, Amarillo Long Bcaoh 

I 

Little Roek, Kansas City, 

Amarillo, Presoott, San Pranoisoo Long Bcaoh 

Prescott, Amarillo, Kansas City} 

Chicago, Cleveland LaCuardla 

Cleveland, St. Louis, Kansas 

City, Phoenix Long £|each 


9-27 

9-28 

9-28 

9-30 

9-30 

9-30 


* Oontraot Plight 


I 
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®nttcb States Court of Appeals 

DISTRICT OF COLUMBIA 

i 

i 

* 1 

No. 9978 ’ S 

| 

Standard Air Lines, Inc., petitioner 

v. ; 

The Civil Aeronautics Board, respondent j 

i 

■ 

ON PETITION FOR REVIEW AND STAY OF ORDER OF THE CIVIL 

AERONAUTICS BOARD 

- i 

i 

i 

BRIEF OF RESPONDENT—CIVIL AERONAUTICS BOARD 

_ i 

statement of the case 

I 

I 

This proceeding, arises on a petition to review an interlocu¬ 
tory order of the Civil Aeronautics Board under the Civil) Aero¬ 
nautics Act of 1938 suspending the irregular air carrier registra¬ 
tion of the petitioner, Standard Air Lines, Inc. (hereinafter 
called “Standard”), upon the Board’s finding, inter alia, that 
such suspension was required in the public interest. 

As is to be expected in an argumentative ex parte presenta¬ 
tion of facts, Standard’s Statement of the Case omits some facts 
and contains misapplied emphasis on others. However, Re¬ 
spondent will be content to correct in the course of its Argument 
herein such lack of perspective as arises from Standard’s State¬ 
ment of the Case. 

Two points of fact, however, should be made clear at the 
outset: 

1. Standard’s rights arise entirely under a limited exerription 
from the general requirement of obtaining a certificate of pub¬ 
lic convenience and necessity. It is only the certificate which 

(l) 

I 

i 

i 

i 


i 


2 


is the stable form of authority under the Act. The Act pro¬ 
vides for issuance, amendment, suspension, and revocation of a 
certificate only upon full notice and hearing, and also imposes 
statutory duties and responsibilities on the certificated carrier, 
including the expense of serving unprofitable points and of 
maintaining regular schedules to all certificated points. Con¬ 
versely, the letter of registration acknowledging Standard’s 
registration merely attests Standard’s own claim that Standard 
is within the limits of the exemption—the letter is issued with¬ 
out hearing or notice to possibly interested parties; it is issued 
without proof of fitness or need; and it is not a decision by the 
Board that Standard comes within the exemption. The exemp¬ 
tion of Standard constitutes a mere privilege subject to the 
conditions upon which it was issued. 1 

2. Despite the Board’s clearly reserved right summarily to 
suspend the exemption, Standard was repeatedly and fully 
warned; no element of surprise or lack of notice actually existed 
either before or during the show-cause proceeding, nor were 
the grounds of the suspension disputable or susceptible of mis- 

1 Standard's letter of registration reads as follows: 

Crm. Aeronautics Board 
Washington 25 

LETTER OF REGISTRATION NO. 826 
NON-CERTIFICATED IRREGULAR AIR CARRIER 

Standard airlines. Incorporated, 

Administration Building, 

Long Beach, Municipal Airport, 

Long Beach, California, 

is hereby acknowledged to have duly registered with the Civil Aeronautics 
Board as a Non-Certificated Irregular Air Carrier under the provisions 
of section 292.1 of the Economic Regulations, as amended, relating to ir¬ 
regular interstate and overseas air transportation of persons and property 
and irregular foreign air transportation of property only. 

This letter of registration is not transferable and may be suspended or 
revoked at any time in accordance with pertinent provisions of section 
292.1 of the Economic Regulations, as amended. 

This is not a certificate of public convenience and necessity and Is merely 
evidence of registration. 

Issued: March 11,1948. 

/s/ M. C. Mulligan 
M. C. Mulligan, 

Secretary. 




3 


understanding. Moreover, Standard’s operations, by simple 
comparison of the number and dates of its flights, with the num¬ 
ber and periodicity specifically prohibited by the Board, were 
nowhere near the borderline of doubtful cases—they were com¬ 
pletely outside the exemption. This is conclusively apparent 
from the calendar analysis in the body of the Argument, j 

STATUTES AND REGULATIONS INVOLVED 

j 

In addition to the statutes and regulations set forth in the 
Supplement to Standard’s brief, section 292.1 of the Board’s 
Economic Regulations, as revised on May 5, 1947, together 
with its accompanying published Explanatory Statement, is 
set forth in a Supplement immediately following the tejxt of 
the brief. In addition, reference is made to the following Sec¬ 
tion of the Civil Aeronautics Act of June 23, 1938, c. 60l (52 
Stat. 973; U. S. C. Title 49, paragraphs 401-681): 

Sec. 2. In the exercise and performance of its powers 
and duties under this Act, the Authority shall consider 
the following, among other things, as being in the public 
interest , and in accordance with the public convenience 
and necessity— 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

(b) The regulation of air transportation in such man¬ 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster 
sound economic conditions in, such transportation, and 
to improve the relations between, and coordinate trans¬ 
portation by, air carriers; 

(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or ad¬ 
vantages, or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 

| 

i 

i 
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properly adapted to the needs of the foreign and domes¬ 
tic commerce of the United States, of the Postal Service, 
and of the national defense; 

(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 

(f) The encouragement and development of civil 
aeronautics. [Emphasis supplied.] 

QUESTIONS PRESENTED 

The ultimate question is as to the validity herein of the 
Order of the Board suspending the registration of Standard as 
an irregular carrier during the proceedings for revocation. 

Decision of that question depends upon whether— 

(1) The Board is empowered, by the Act, to enact in the 
public interest its Economic Regulation 292.1 and, specifically, 
the provisions thereof empowering suspension upon the basis 
of the procedure followed and the circumstances which related 
to the suspension of Standard. 

(2) The Board’s administrative determination that public 
interest requires the suspension of Standard’s registration, is 
in accordance with applicable law and is fully supported by 
the record in the suspension proceeding. 

SUMMARY OF ARGUMENT 

Standard’s registration as an Irregular Air Carrier was sus¬ 
pended by interlocutory Order of the Board on August 4,1948, 
for the duration of a proceeding (instituted May 20,1948) for 
suspension, revocation, and other remedies. Standard had in¬ 
creased its violations during the time from the institution of 
the proceeding until suspension was ordered. The proceeding 
as to the other remedies would require substantial further time. 

The only authority for Standard’s operations was as an Ir¬ 
regular Air Carrier, as defined under Sec. 292.1 of the Board’s 
Regulations. This section exempted an Irregular Air Carrier 
from the general requirement of obtaining a certificate of public 
convenience and necessity and, conversely, restricted such Ir¬ 
regular Air Carrier from encroaching upon the principal struc¬ 
ture of air transportation under the Act—the certificated car¬ 
riers’ field of scheduled or regular operations. An Irregular 


Air Carrier, by definition, moreover, could not represent its 
services to the public as being regular services. 

The maximum limits of permitted regularity of service of an 
Irregular Air Carrier had been defined, before Standard’s incor¬ 
poration and before its registration under the Regulation, by 
published interpretations and formal decisions of the! Board, 
in terms as exact as maximum-flights-per-week, and the like. 

The Regulation was adopted under the complete discretion 
over regulation of exemptions which Congress had granted to 
the Board by Sec. 416 (b) of the Act (which section Standard 
completely fails to mention in its entire Summary, and virtually 
ignores throughout its Argument). This discretion, ip sharp 
contrast with the Act’s requirements of notice and hearing for 
grant, suspension and revocation of permanent certificates or 
certificates for a term, was not limited by a single provision for 
notice and hearing for either the grant or termination of exemp¬ 
tions. The reason was obvious—such areas of regulation as 
those involving irregular, nonscheduled carriers comprise a 
relatively small field, different from the main, scheduled air 
transportation structure under the Act, but of such range of 
variance and swiftness of change as to necessitate broad and 
speedy administrative discretion and, under that discretion, 
the reservation of authority for summary remedy. 

Both the nature of the Board’s discretion as to exemption 
and the intrinsic need for summary remedy as to exemption of 
this area remove this extremely limited grant to Standard from 
the classification of such a vested franchise as is entitled, on 
constitutional grounds or on reasonable administrative criteria, 
to full hearing. No attack was seasonably made, nor is ofle here 
proper, on the Board’s administrative determination (in| origi¬ 
nally enacting the Regulation) that the remedy of summary 
suspension in the public interest was required in this field. 

Despite the propriety of summary procedure, Standard actu¬ 
ally had had a long course of notice and opportunity to avoid 
suspension. Standard was incorporated June 10,1946, at which 
time it was upon notice of published decisions of the Board with 
respect to permissible operations. The notice was made specific 
by warnings of the Enforcement Division of the Board as early 
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as April of 1947. The Explanatory Statement which accom¬ 
panied the revision of Sec. 292.1 adopted May 5, 1947, and 
which was brought to Standard’s attention contained instruc¬ 
tions as to tjie permissible extent of operations, including a 
situation as specific as the number of flights per week. Never¬ 
theless, Standard’s own reports and literature show flagrant, 
persistent and increasing encroachments beyond the permitted 
flights, not only after the earlier warnings but particularly after 
the institution of the proceedings. 

The Order instituting the proceedings, with its accompanying 
Motion, specified the above precise violations as well as others 
and afforded further notice of the detailed basis for, as well as 
the imminence of, suspension. The Court must not be confused 
here by Standard’s Summary which in purporting to show re¬ 
liance by the Board on various sections of the Act (such as Sec. 
1002 (c)), jumps back and forth between the Order to Show 
Cause and the suspension Order, thereby obscuring the* fact 
that the Order to Show Cause, as distinguished from the suspen¬ 
sion Order, covered revocation and other remedies in addition 
to the suspension remedy, as to which additional remedies the 
Board is proceeding with full hearing. The Order and Motion 
afforded notice, as well, of the consequences inevitably flowing 
from the more specific violations, which consequences, on the 
basis of common knowledge alone, would be known to affect the 
public interest to a degree necessitating suspension. 

The Board’s suspension Order contained full and lawful find¬ 
ings attesting the necessity for the suspension. A number of 
the findings were based on Standard’s own reports and others 
constituted a proper application of the Board’s administrative 
experience and discretion to the record in a proper determina¬ 
tion of the impact of Standard’s course of conduct upon the 
main, certificated air transportation structure under the Act, 
upon the Board’s functioning, and thereby upon the public 
interest, all within Congress’ broad authorization to the Board 
for this area, under Sections 416 (b) and 205 (a) of the Act, 
inter alia, and all within the standards of lawful and reasonable 
procedure and judgment. 
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ARGUMENT i 

i 

I. The exemption authority of Standard conferred no vested 
rights upon Standard and the Board has power to provide 
in its regulation for summary suspension thereof as a condi¬ 
tion to the exemption 

i 

The exemption regulation of the Board, constituting Stand¬ 
ard’s sole operating authority, provides that the carrier’s au¬ 
thority “shall be subject to immediate suspension when), in the 
opinion of the Board, such action is required in thej public 
interest.” 2 This regulatory provision, permitting summary 
suspension, is consistent with and necessary to the proper ad¬ 
ministration of the Board’s exemption powers, and is con¬ 
sistent with the Act and other statutory and constitutional 
requirements. 

I 

A. The suspension order and procedure was in full accord with all provi¬ 
sions of the Civil Aeronautics Act 

| 

Standard’s operations are not conducted pursuant jto the 
kind of “license” specifically provided for in the Civil Aero¬ 
nautics Act. Instead, Standard operates under an exemption 
from the legal requirement of a “license.” In order to Under¬ 
stand the extremely limited nature of the privilege which Stand¬ 
ard has, it is essential to understand the statutory scheme of 
the Civil Aeronautics Act. 

The Civil Aeronautics Act provides for only one stable form 

of economic operation authority for air carriers 3 who engage 

in air transportation—the certificate of public convenience and 

necessity. Section 401 (a) 4 of the Act provides that “no air 

carrier shall engage in any air transportation unless there is in 

force a certificate issued by the Board authorizing such air 

carrier to engage in such transportation.” Such certificates 

may be issued only after notice and hearing, and then only 

after the Board finds that the transportation is required by the 

public convenience and necessity and that the applicant! is fit, 
— 

1 Section 292.1 (d) (4). 

9 Air carriers are citizens of the United States within the meaning of the 
Act. Noncitizens may engage only in foreign air transportation, as defined 
in the Act, but only if they obtain foreign air carrier permits issued) under 
section 402 of the Act. 

4 49 U. S.C.481 (ai. 
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willing and able to perform such transportation properly, and 
to conform to the provisions of the Act and the rules, regula¬ 
tions and requirements of the Board under the Act. 5 The same 
findings must be made, after notice and hearing, for the issu¬ 
ance of temporary certificates of public convenience and neces¬ 
sity for limited periods.® Pursuant to this provision the Board 
has issued temporary certificates for as little as 3% months 
duration. 

The certificates of public convenience and necessity, once 
issued, confer upon the holder certain rights and obligations, 
including certain rights intended to safeguard the operating 
authority of the air carrier. Such certificates, whether terw- 
porary or of unlimited duration, may not be altered, amended, 
modified, or suspended except after notice and hearing and 
upon a finding that the public convenience and necessity so 
require. 7 Similarly, although the Board may revoke a cer¬ 
tificate, in whole or in part, for intentional failure to comply 
with any provisions of Title IV of the Act or any order, rule, 
or regulation issued under the Act, or any term, condition, 
or limitation of such certificate, the Act provides specifically 
that it can do so only after notice and hearing and only if the 
holder of the certificate fails to comply, within a reasonable 
time to be fixed by the Board, with an order of the Board 
commanding obedience to the provision, order, rule, regu¬ 
lation, term, condition, or limitation found to have been 
violated. 8 

The Act also spells out specifically procedural and other 
requirements which must be followed by the Board and the 
air carrier with respect to the effective date and duration of 
the certificate, the transfer of a certificate, and the abandon¬ 
ment of a route, or part thereof, for which a certificate has been 
issued. 9 

The air earners, in their turn, are required to maintain ade¬ 
quate service, including the performance of mail schedules as 

‘ Sec. 401 (d) (1); 49 U. S. C. 481 (d) (1). 

* Sec. 401 (d) (2); 49 U. S. C. 481 (d) (2). 

T Sec. 401 (h); 49 U. S. C. 481 <h). 

* Sec. 401 (h); 49 U. S. C. 4S1 (h). 

* Sec. 401 (g), (i), and (k); 49 U. S. C. 481 (g), (i), and (k). 


required by the Postmaster General, irrespective of the volume 
of traffic which may be available on a particular flight. 10 Con¬ 


gress has deemed the continuation and development of an air 
transportation system to be of such importance to the com¬ 
merce of the United States, the postal service, and the na¬ 
tional defense as to require the Federal Government to assume, 
at least in part, the financial burden of supporting, through 
mail compensation, scheduled certificated operations in air 
transportation. 11 

The Act thus provides a complete, specific, and detailed 
statutory scheme for the economic regulation of air trans¬ 
portation based upon the issuance, amendment, suspension, 
and revocation of certificates of public convenience and ne-. 
cessity both temporary and of unlimited duration. 

The framers of the Act, realizing that the detailed regula¬ 
tory provisions of the Act, and the statutory procedural steps 
of notice and hearing, would in many cases hamper or pre¬ 
vent a flexible administration of the Act to meet emergency, 
unusual, or hardship cases as they arose, made provision for 
relief from such provisions. Section 416 (b) 12 of the Act 
provides as follows: 


The Board, from time to time and to the Extent 
necessary, may (except as provided in paragraph (2) 
of this subsection [relating to labor requirements]) 
exempt from the requirements of this title [Title IV] 
or any provision thereof, or any rule, regulation,! term, 
condition, or limitation prescribed thereunder, apy air 
carrier or class of air carriers, if it finds that tlie en¬ 
forcement of this title or such provision, or such rule, 
regulation, term, condition, or limitation is or >vould 
be an undue burden on such air carrier or class of 
air carriers by reason of the limited extenjt of, 
or unusual circumstances affecting, the operatiojns of 
such air carrier or class of air carriers and is not in the 
public interest. 


10 Sections 404 (a) and 405 (e); 49 U. S. C. 484 and 483. 

11 Section 406; 49 U. S. C. 486. 





10 


Under this provision of the Act the Board is able to grant 
relief, in the form of an exemption or waiver of statutory or 
regulatory requirements, to a carrier, if the Board makes the 
necessary findings that the enforcement of the regulatory 
provision is or would be an undue burden on the carrier and 
is not in the public interest. The statute does not require 
a hearing for the granting, amendment, suspension, or ter¬ 
mination of such exemptions; it does not require notice to 
interested parties; and it does not provide the form the Board’s 
action shall take. The exemption power is not a power lim¬ 
ited to granting relief from section 401 (a) relating to certifi¬ 
cates of public convenience and necessity, for under this sec¬ 
tion exemptions or waivers can be granted with respect to any 
of the provisions of Title IV, other than section 401 (1) of 
the Act (compliance with Labor Legislation). 13 

Among many other actions taken by the Board pursuant to 
section 416 (b), the Board has by enactment of Section 292.1 of 
its Economic Regulations, exempted certain noncertificated 
carriers from the provisions of section 401 (a) of the Act insofar 
as such provisions would otherwise prevent such noncertificated 
carriers from engaging in air transportation to the extent of 
conducting certain limited irregular operations as described 
below. This exemption in its first form was adopted shortly 
after the Act went into effect in August of 1938. At that time 
there existed various small aviation enterprises engaged only 
in so-called “fixed-base” or “charter” operations, or engaged 
in such operations in addition to maintaining flying schools or 
other aeronautical activities. Without attempting to trace the 

“Thus the exemption power has been used, among other purposes, to 
relieve a carrier from (1) the prohibition of section 403 (b) against free 
and reduced rate transportation (Order Serial- No. E-1936, dated Sept. 
3,1048); (2) the obligation to serve a point named in its certificate (Order 
Serial No. 1935, dated Sept. 16, 1942); (3) the obligation to obtain Board 
approval to operate the services of another carrier (Order Serial No. 
E-1S42, dated August 4, 1948); (4) the obligation to use the aircraft and 
equipment of another carrier (Order Serial No. E-187, dated December 
19, 1946); (5) the obligation to comply with a condition of an inter¬ 
change arrangement approved by the Board relating to the scope of the 
interchange arrangement (Order Serial No. E-1655, dated June 9, 1948); 
and (6) the obligation to file reports (Order Serial No. E-21, dated 
October 4,1946). 
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histoiy of the Board’s exemption under Section 292.1, it may be 
stated that at the time of cessation of hostilities in the j recent 
war, any person so desiring could engage to a very limited extent 
in air transportation on a “nonscheduled” basis without a cer¬ 
tificate of public convenience and necessity. 

The release from military duty of thousands of persons who 
had received aviation training in the armed services, together 
with the almost simultaneous availability of large transport- 
type aircraft from war surplus, resulted in the formation of 
numerous companies purporting to engage in so-called “non¬ 
scheduled” operations. Many of these companies were utilizing 
aircraft of the type employed by the certificated or “scheduled” 
air lines, and were in fact conducting scheduled flights'. Ac¬ 
cordingly, on May 5,1947, the presently effective Section 292.1 
was adopted for the purpose of narrowing the exemption and 
for the more effective regulation of those persons availing them¬ 
selves of the exemption. This was done both for the protec¬ 
tion of the public from improper practices by such persons 
and protection of the certificated carriers against unregulated 
competition. 14 

For the reasons set forth in the Board’s explanatory State¬ 
ment contained in the Supplement attached hereto, the exemp¬ 
tion permitted only limited operations with respect to fre¬ 
quency as between any two points. The Board specifically 
referred to previous cases involving the extent of operations 
permitted by the exemption. The Board then provided in 
paragraph (b) (3) of the exemption regulation that “No air 
carrier shall be deemed to be an Irregular Air Carrier unless 
the air transportation services offered and performed by ft are 
of such infrequency as to preclude any implication of a uniform 
pattern or normal consistency of operations between, or within, 
such designated points.” 

Any person desiring to take advantage of such exemption was 
required to register with the Board and obtain a Letter of Reg¬ 
istration as evidence of such registration. Such Letters, a copy 

14 Paragraph 1 of the Board’s findings on adoption of the presently effective 
Section 292.1, copy of which is attached hereto as a Supplement. Such regu¬ 
lation, including the findings, was duly published in the Federal Register on 
May 10,1947 (12 F. R. 3076). The copy attached was distributed generally 
throughout the industry. 
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of which appears in the footnote to page 2 hereof, were obtained 
merely upon application therefor without requiring any show¬ 
ing or notice and hearing or any findings concerning the fitness 
and ability of the applicant to perform the services to be ren¬ 
dered or comply with the provisions of the Act and regulations 
thereunder. 15 Further, in paragraph 6 of the findings adopt¬ 
ing the Regulation the Board stated: 

As a condition to the grant of the exemptions provided 
for in Section 292.1 below, such section will provide for 
Letters of Registration to be issued to Irregular Air Car¬ 
riers, for quarterly operational reports, and for special 
reports on the institution of service with large aircraft 
by such carriers theretofore utilizing only small aircraft. 
These requirements are deemed necessary in order that 
the Board may maintain adequate supervision and ob¬ 
tain information with respect to exempted operations. 
[Emphasis supplied.] 

For the purpose of controlling the operations authorized 
thereby and to effectuate its announced purpose of maintaining 
adequate supervision over such operations both for the “pro¬ 
tection of the public from improper practices by such noncertifi- 
cated carriers and protection of the certificated carriers against 
unregulated competition,” the Board provided in its regulation 
in paragraph (d) (2) thereof that Letters of Registration— 

unless otherwise sooner rendered ineffective, shall expire 
and be of no further force and effect, upon a finding by 
the Board that enforcement of the provisions of section 
401 (from which exemption is provided in this section) 
would be in the public interest and would no longer be 
an undue burden on such Irregular Air Carrier or class 
of Irregular Air Carriers. 16 

“ By amendment to Section 292.1, effective August 6, 1948, the Board 
found that it was no longer in the public interest to permit operations by 
additional persons utilizing large aircraft and directed that no Letter of 
Registration would be issued on any application therefor received after that 
date 

“ Section 292.1, par. (d) (2). 
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and in paragraph (d) (4) thereof that— 

Letters of Registration shall be subject to immediate 
suspension when, in the opinion of the Board, such action 
is required in the public interest. j 

On the basis of the foregoing it is apparent that exemptions, 
as distinguished from certificates of public convenience and 
necessity, confer a very limited and temporary privilege.! Since 
such exemptions excuse the carrier from complying with pro¬ 
visions of the Act otherwise applicable, it is entirely proper 
that the Act should not make them subject to the same safe¬ 
guards and protection which the Act extends to holders of cer¬ 
tificates of public convenience and necessity. And where, as 
here, the exemption by its terms provides for immediate sus¬ 
pension, the carrier taking advantage of the privilege of oper¬ 
ating without obtaining a certificate cannot be heard to com¬ 
plain that it has rights equivalent to those of a certificate holder. 

If a carrier operating pursuant to an exemption is held to 
have such a right as to entitle it to notice and hearing before 
suspension of the exemption can be ordered, it is apparent that 
the intention of Congress and the Board will have been frus¬ 
trated and the temporary and limited privilege of an exemption 
will have been raised to a status which the Act shows it was not 
intended to have, and which the Board by its regulation pro¬ 
viding for immediate suspension intended to prevent. A tem¬ 
porary excuse or waiver of compliance with the Act will have 
become a vested right entitled to all the procedural safeguards 
of a property right, despite findings by the Board that fur- 
* ther excuse from compliance with the Act is not in the public 
interest. 

That such a ruling would seriously interfere with the prompt 
and flexible administration of the Act is obvious. The exemp¬ 
tion provisions of the Act are necessary because the noitmally 
slow procedural safeguards which attach to the exercise bf the 
Board’s powers and duties would otherwise hamper or prevent 
Board action which must be taken immediately in the interest 
of the national air transportation system. If an exemption 
excusing a carrier from compliance with law becomes a vested 
right despite conditions of the exemption to the contrary, the 
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Board clearly must exercise a degree of caution in the exercise 
of its exemption power which will largely defeat its purpose. 
Certificates and exemptions will be virtually synonymous. 

It is no answer to say that Standard was misled, or was 
induced to invest considerable capital and to enter upon a busi¬ 
ness. The appellant knew or should have known that it did 
not have a certificate and its protection, and that it had only an 
exemption from the Act which was subject to suspension if in 
the opinion of the Board such suspension is in the public inter¬ 
est. And even if the Court should feel that the carrier mis¬ 
conceived and overestimated its rights, that misconception does 
not justify an interpretation of the exemption powers of the 
Board which will raise exemptions to a status which Congress 
never intended. 

The extensive nature of the operations conducted by this 
and other exempted carriers likewise should not influence the 
Court and lead it to believe that operations of such scope 
should be provided with protections and safeguards which can¬ 
not be read into section 416 (b) of the Act. Many of the oper¬ 
ations of the exempted carriers have greatly exceeded the scope 
of operations which the Board intended to permit by Section 
292.1 of its Regulations. The pronouncements and decisions 
of the Board referred to hereinafter iii Part II of this brief de¬ 
monstrate that only infrequent and irregular services were in¬ 
tended, and that the sizeable investment made and organiza¬ 
tion established under color of authority of the exemption 
regulation have in fact provided regular and frequent services 
contrary to law. 

The contention here advanced, that exemptions are subject 
to the terms upon which they are granted and that the Act does 
not prohibit suspension of such exemption upon a finding of 
public interest, does not mean, of course, that the carrier is 
wholly without rights. The regulation provides that suspen¬ 
sion can follow only upon a finding of public interest. Section 
1005 (f) of the Act provides that every order of the Board shall 
set forth the findings of fact upon which it is based. The Board 
concedes it must meet these requirements, and whether it has 
done so is discussed hereafter in part II, section C, of this brief. 
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It is contended in this part I only that the Board’s right) to sus¬ 
pend an exemption can be exercised without hearing when that 
is called for by the public interest. 

B. The suspension order violated no provisions of the Administrative 

Procedure Act 

j 

In the preceding section A, it has been shown that the Civil 
Aeronautics Act at no point either expressly or by implication 
requires notice or hearing in either the origin or termination of 
an exemption. The Administrative Procedure Act’s sections 
5, 7, and 8, concerning notice and hearing, are accordingly 
clearly inapplicable, by their own terms. The following quo¬ 
tation from the Attorney General's Manual on the Adminis¬ 
trative Procedure Act , p. 41, serves excellently as both a sum¬ 
mary and an authoritative statement on this point: 

It will be noted that the formal procedural require¬ 
ments of the Act are invoked only where agency) action 
“on the record after opportunity for an agency hkaring” 
is required by some other statute. The legislative his¬ 
tory makes clear that the word “statute” was used de¬ 
liberately so as to make sections 5, 7, and 8 applicable 
only where the Congress has otherwise specifically re¬ 
quired a hearing to be held. [Citing numerous legis¬ 
lative references.] 

Standard seeks to avoid this obvious lack of application of 
the Administrative Procedure Act to the suspension Orjder by 
contending that although there is no statutory requirement for 
hearing as to suspension, the Administrative Procedure Act 
applies if any other issue in the same proceeding requires a 
hearing. Standard expands this contention by pointing out 
that other remedies were also pursued, for which hearing was 
required. 

This contention ignores the patent language of the Adjninis- 
trative Procedure Act, which applies the hearing requirements 
only to the case of an “adjudication required by statute to be 
determined on the record after opportunity for an agency hear¬ 
ing” (Sec. 5. Emphasis supplied). “Adjudication” is defined 
(Sec. 2 (d)) as “agency process for the formulation of an order.” 
The Order here in question was a suspension Order. Tie en¬ 
tirely separate portion of the proceeding relating, for example, 

i 

i 

i 

i 

i 


to the possible formulation of a cease and desist order was not 
an agency process for formulation of the suspension Order— 
the Board’s proceeding with respect to the possible issue of a 
cease and desist order is still pending before the Board. 17 The 
Administrative Procedure Act clearly does not spread “adjudi¬ 
cation” over the entirety of every other issue in a proceeding. 
With the collapse of this unsound basis for applying hearing 
provisions of the Administrative Procedure Act to the suspen¬ 
sion Order, Standard’s entire structure of quotations from sec¬ 
tions 7 and 8 of the Administrative Procedure Act fails. 

Section 9 (a) of the Administrative Procedure Act prohibits 
imposition of a sanction except within an agency’s delegated 
jurisdiction or as authorized by law. The discussion in the 
preceding section A specifically shows the authority for the 
suspension Order pursuant to sections 416 (b) and 205 (a) of 
the Civil Aeronautics Act, and Section 292.1 (d) (2) and (4) 

. of the Regulations. 

Section 9 (b) of the Administrative Procedure Act, requiring 
notice and opportunity to comply before institution of pro¬ 
ceedings, was fully met by the actual facts of this case (see part 
II infra ) but was not required, to be met, since it does not relate 
to temporary permits or licenses. (Sen. Doc. No. 248, 79th 
Cong., 2d Sess., pp. 212, 275; Attorney General’s Manual on 
Admin. Proc. Act, p. 91.) The exemption here involved is tem¬ 
porary, being specifically conditioned upon termination of the 
exemption (Reg. 292.1 (d) (2)) or summary suspension (Reg. 
292.1 (d) (2) and (4)) if required by the public interest. 
Moreover, section 9 (b) of the Administrative Procedure Act, 
excludes, by its own terms, cases of willfulness or cases in which 
public interest requires summary action. Lastly, even in the 
absence of the above factors, the section only requires that 
“facts or conduct which may warrant such action shall have 
been called to the attention of the licensee by the agency in 
writing and the licensee shall have been accorded opportunity 
to demonstrate or achieve compliance with all lawful require¬ 
ments.” Standard’s own reports afforded ample opportunity 
to demonstrate compliance; instead, they demonstrated failure 

w Hearings on this phase of the proceedings began on October 18, 1948, 
before an Examiner of the Board. 
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to comply, as is fully pointed out in the long record bf warnings 
and violation set forth in part II, section A hereof. \ 

Section 10 (e) of the Administrative Procedure Act, pro¬ 
viding for review of capricious action and findings, and the 
like, is clearly not in point as to the suspension proceedings. 
The record, fully discussed in part II, section C,j shows in 
Standard’s own reports of flights and Standard’s own literature, 
an. inescapable basis for both the findings and action taken. 
The cases cited by Standard concerning findings without evi¬ 
dence are similarly made totally inapplicable by the clear basis 
of record for the findings and suspension. i 

C. The suspension order constituted no denial of due process of law 

| 

The courts have long maintained a distinction between such 
vested franchises and property rights as are entitled to con¬ 
stitutional guarantee of hearing, and the host of limited privi¬ 
leges, exemptions, and licenses that have been held not within 
such guarantee. No such intended or actual vested interest 
was granted to Standard under its exemption as to bring it, 
under the decisions, anywhere near the category of a franchise. 
As pointed out heretofore, the Civil Aeronautics Act provides 
primarily for a structure of routes under certificates of public 
convenience and necessity awarded only upon hearing and as 
to which the Act provides specific rights and specific obliga¬ 
tions. The privilege of exemption from the obtaining of a cer¬ 
tificate was neither granted nor defined by Congress but was 
completely entrusted to the necessarily flexible discretion of the 
Board pursuant to section 416 (b) of the Act, under siich rules 
as the Board might apply thereto pursuant to section 205 (a). 
The exemption is well within the class of privileges which the 
courts have held to be subject to suspension within the discre¬ 
tion of the grantor of the privilege, especially where such privi¬ 
lege embodies within its own terms the condition, as here, that 
it may be summarily suspended. j 

This exemption in a small area of the great probleip of air 
transportation regulation, an area admitting only of extremely 
flexible regulation, is a far cry from the subject matter discussed 
in Wilson v. Federal Communications Commission, U. S. Court 
of Appeals, D. C., No. 9434, April 12,1948, and WJR, Tty Good - 


i 
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will Station, Inc. v. Federal Communications Commission, U. S. 
Court of Appeals, D. C., No. 9464, October 7,1948. A radio sta¬ 
tion license, definite in term of years and incomparably more 
stabilized in background and in its provisions, is sharply dis¬ 
tinguishable from the limited exemption herein, and to be com¬ 
pared more nearly with the very certificate of public conven¬ 
ience and necessity from which Standard here claims exemp¬ 
tion. It is to be noted from the Wilson and WJR decisions, also 
that they were not directed against the application of summary 
remedy for infractions of the public interest, but protected the 
holder of a station license whose license, without the owner’s 
fault, was claimed to be infringed by the granting of an inter¬ 
fering license to another. 

The Civil Aeronautics Act shows upon its face that Congress 
recognized that there were areas beyond the more stable forms 
of certificates in which temporary exemptions and unfettered, 
summary administrative action would be necessary due to the 
great changeability of circumstances, the necessary limitations 
of operation, the greater variability in impact of the Act upon 
operations, the greater variability and more temporary nature 
of judgments as to such impact, the inevitable delays in ex¬ 
tended hearing process, and the highly technical and compre¬ 
hensive determinations of public interest required. 

It is impossible, within the confines of this brief, to set forth 
all of the considerations which led the Board, in the exercise 
of its discretion, to adopt section 292.1 in its present form. 18 
Clearly, however, the Board for the purpose of maintaining 
proper control over the exempted area may in its discretion im¬ 
pose such conditions as it deems proper to the exercise of the 
privilege made available. The formulation of such conditions 
in a field as complex as commercial air transportation is a func¬ 
tion of the administrative agency (in this case the Board) 
charged by Congress with the regulation of that field. Ameri¬ 
can Power and Light Co. v. Securities and Exchange Commis- 

“It Is again necessary to refer the Court, for the details, to Economic 
Regulation 292.1 itself, together with its Explanatory Statement (see at¬ 
tached Supplement), and to the considerations appearing as a matter of 
public record in the cited Board decisions, particularly the Board’s Investi¬ 
gation of Nonscheduled Air Services, 6 C. A. B. 1049. 
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sion, 329 U. S. 90; Yakus v. United States, 321 U. S. 414; and 
Crosley Corporation v. Federal Communications Commission, 
70 App. D. C. 312,106 F. 2d 833. 

Persuasive, here, is the analogy of the second sentence of sec¬ 
tion 9 (b) of the Administrative Procedure Act, which is the 
only" provision of that Act which it is necessary to consider 
where Congress itself has not specified a hearing. (See part I, 
section B, supra.) Section 9 (b) itself does not apply to tem¬ 
porary licenses. The provision, however, was intended jto state 
the best statutory and constitutional practice (App. to Attor¬ 
ney General's Statement, S. Doc. 248, 79th Cong. 2d Session, 
p. 229.) It reads as follows: 

Except in cases of willfulness, or those in which public 
health, interest or safety requires otherwise, njo with¬ 
drawal, suspension, revocation, or annulment of any 
license shall be lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which 
may warrant such action shall have been called to the 
attention of the licensee by the agency in writing, and 
the licensee shall have been accorded opportunity to 
demonstrate or achieve compliance with all lawful re¬ 
quirements. [Emphasis supplied.] 

It is thus apparent, first, that the best thought is contrary to 
there being any restrictions on suspension with reference to 
temporary licenses, but in the absence of any question as to 
temporary nature, restrictions as to suspension are not deemed 
to apply in cases of willfulness, or cases involving public inter¬ 
est. Going beyond these restrictions (which nevertheless are 
definitely applicable here, as clearly appears in the record) it is 
obvious that even if there were no questions of the temporary 
nature of the exemption or the willfulness or the public inter¬ 
est involved in Standard’s violations, Section 9 (b) does not 
require that there be hearing, but only that the licensee be 
informed in writing and accorded opportunity to demonstrate 
or achieve compliance. The entire record of warnings and 
notice to Standard herein, discussed in part II, section A, of 
this brief, attests such calling of the conduct “to the attention 
of the licensee” and such according of opportunity to demon- 
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strate or achieve compliance as would pay tribute to the 
patience of a saint. It is thus dear that even under the letter 
of the Administrative Procedure Act and under the statutory 
and constitutional authorities which it was designed to reflect, 
no right of Standard was here denied or violated, and the man¬ 
ner of suspension of what right it had acquired by its exemption 
met the most extended requirements of reasonableness, fair¬ 
ness, and justice. 

The condusions thus drawn from the Administrative Pro¬ 
cedure Act are fully substantiated by the vast body of cases 
dealing with the limited nature of a privilege from the consti¬ 
tutional standpoint. 

In Farmer’s Livestock Commission Co. v. United States, 54 
Fed. 2d 375, the court stated (p. 378): 

. The withdrawal of a license or suspension from regis¬ 
tration is merely the withdrawal of a government permit 
to engage in a business in which the licensee has no in¬ 
herent right to engage, but in which he may participate 
only upon compliance with the conditions imposed by 
the government. If the government has the right to 
supervise the business, it may fix the conditions upon 
which parties may engage therein and may without the 
intervention of a jury withdraw such permission when 

satisfied that the conditions are being violated. * * * 

* * * * * 

The argument is one of policy and not of law. If the 
economic result prophesied is imminent and is undesir¬ 
able, the proper forum for argument against the act is 
the legislative chamber, not the courtroom (p. 380). 

Preliminary to consideration of certain other cases, it must 
always be kept in mind that under section 416 (b) of the Act, 
the authority to regulate the exemption field was made the 
responsibility of the Board, and the adoption of Regulation 
292.1 by the Board was in substance a quasi-legislative act. 
The Board’s determination that effective regulation in this 
particular field would on occasion require the summary remedy 
of suspension without hearing, and the Board’s subsequent use 
of that remedy, was accordingly a determination properly com- 




parable to the many instances in which legislative bodies, and 
administrative bodies with quasi-legislative powers, have re¬ 
served certain rights of amendment or repeal with reference 
to their enactments and have later availed themselves of the 
reserved right. In point, accordingly, are the great array of 
cases in which the courts have upheld such reserved powers, 
and thereby refused to a complainant the right to free its grant 
from the over-all condition of termination attached Sthereto. 

Of the many available decisions, Colder v. Michigan, 218 
U. S. 591 (1910); Greenwood v. Freight Co., 105 U. S. 13j(1881); 
Sinking-Fund Cases, 99 U. S. 700 (1878), are here cited because 
they show that the exercise of the power reserved is not restricted 
to an exercise with reference only to a whole class of licensees. 
Termination of a privilege is, thus, not made a jjudicial 
rather than administrative act simply because it related to only 
a single grantee of the privilege. In the cited cases, the exer¬ 
cise of further discretion was, as in the case of Standard] related 
directly to a specific licensee. In the Colder case, for example, 
the specific charter of a Hydraulic Company was revoked. 
Justice Holmes pointed out that (p. 598)— 

the plea alleged that the City of Grand Rapids was a 
rival of the company in furnishing water, and tihat the 
mayor and city authorities carried out an unfair scheme 
for getting the repeal hurried through the legislature 
without notice to the company. It set out the par¬ 
ticulars with much detail. The defendants now} on the 
ground that there are limits even to the operation of a 
reserved power to repeal, argue that we should con¬ 
sider these allegations. * * * 

The comparability of this line of objection with that of Stand¬ 
ard is obvious. The more pertinent, accordingly, is Justice 
Holmes’ dismissal of it (p. 598): 

The only question that we can consider is Whether 
there is anything relevant to the present case in the 
terms or effect of the repeal that goes beyond the power 
that the charter expressly reserves. * * * By mak¬ 
ing a contract or incurring a debt the defendants so far 
as they are concerned, could not get rid of an injfirmity 
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inherent in the corporation. They contracted sub¬ 
ject, not paramount to, the proviso for repeal, as is shown 
by a long line of cases (citing the above Greenwood 
case and many others). 

The Greenwood case, supra, involved a case in which a 
single company was replaced by a new railroad company. In 
Sinking-Fund Cases, supra, the amendment complained of, as 
in derogation of rights, applied only to the Union Pacific Rail¬ 
road Company and the Central Pacific Railroad Company. 

It is accordingly apparent that the exercise of the reserved 
power to suspend without hearing was not restricted by any 
constitutional necessity to a discretion exercised over the en¬ 
tirety of the subject matter of the original exercise of discre¬ 
tion, but was fully available as an inherent limitation of any 
right that Standard ever acquired under Section 292.1. 

The following additional cases show that grants of licenses 
do not confer a vested property right: Public Service Commis¬ 
sion v. Havemeyer, 296 U. S. 506 (1935); Doyle v. Continental 
Insurance Co., 94 U. S. 535, 540 (1876), (reversed on other 
grounds in Terral v. Burke Construction Co., 257 U. S. 529 
(1922)); Stone v. Fritts, Ind., 82 N. E. 792, 794 (1907); Sher¬ 
man v. Board of Examiners, Tex. App., 116 S. W. (2d) 843 
(1938); Keyser v. Boise, 30 Idaho 440, 165 P. 1121, 1122 
(1917); Kreutz v. Elting, 3 F. Sup. 364, aff’d 69 F. 2d 802 
'(1919); Pacific Railway Co. v. Puget Sound Railway, 250 U. S. 
332 (1919); Commonwealth v. Sisson, 189 Mass. 247 (1905). 
The following cases are of particular interest due to the refer¬ 
ence to sums of money that had been expended in reliance 
upon licenses, the cases holding that these expenditures cannot 
transform a mere license into a contract or a property right. 
Riggins v. District Court, 89 Utah 183, 51 P. (2d) 645 (1935); 
Heslep v. State Highway Dept., 171 S. C. 186, 171 S. E. 913, 
914 (1933); Lloyds of Texas v. Bobbitt, Texas App., 40 S. W. 
(2d) 897, 901, 902 (1931); Douglas v. Greenville, 92 S. C. 374, 
75 S. E. 687 (1912); Portland v. Cook, 48 Ore. 550, 87 P. 772 
(1906); Keyser v. Boise, supra. 

The foregoing discussion has treated the suspension Order 
as if it actually possessed all of the finality and damaging effect 
attributed to it by Standard. However, the validity is actually 
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not vulnerable to the due process question at all. A fajir recog¬ 
nition of the actual, interlocutory nature of the suspension 
Order disposes of the entire point without further reservations. 

The suspension Order here complained of was only an inter¬ 
locutory order, specifically “pending the proceeding” and spe¬ 
cifically subject to the “further order of the Board,” and as such 
it was no more contingent upon the extended trial pf issues 
than the stay order of the Court herein, which was entered 
without any such requirement. This distinction clearlyj appears 
in WJR y The Goodwill Station, Inc. v. Federal Communications 
Commission (Coastal Plains Broadcasting Company, Inter¬ 
vener), U. S. Court of Appeals, D. C., No. 9464, October 7, 
1948. The court specifically excepted— 

such questions of law as may be involved in interlocu¬ 
tory orders such as orders for the stay of proceedings 
pendente lite, for temporary injunctions and the like. 

II. The procedure and order of the Board in suspending 
Standard’s privilege to engage in air transportation! without 
a certificate of public convenience and necessity was not un¬ 
reasonable or arbitrary and was required by public!interest 

A. Standard had full knowledge that its operations were unauthorized and 
adverse to the public interest, and Standard was accorded full opportunity 
to comply 

i 

As early as the year 1938 the first Regulation exempting non- 

scheduled operations from certain provisions of the Act was 

enacted by the Board. The definition has not been changed 

fundamentally since that time. 19 Intervening changes have 
— 

“The regulation in 1938 defined nonscheduled operations as follows: 
“Within the meaning of this regulation any operation shall be deemed 
to be nonscheduled if the air carrier does not hold out to the public by 
advertisement or otherwise that it will operate one or more airplanes 
between any designated points regularly or with a reasonable degree of 
regularity upon which airplane or airplanes it will accept for transportation, 
for compensation or hire, such members of the public as may apply therefor 
or such express or other property as the public may offer.” 

The regulation in 1948 defined irregular service as follows: 

“The term ‘Irregular Air Carrier’ means any air carrier which! * * * 
(3) does not operate, or hold out to the public expressly or by course of con¬ 
duct that it operates, one or more aircraft between designated points, or 
within a designated point, regularly or with a reasonable degree of regularity 

i 
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clarified border-line cases but have not affected such clearly 
unauthorized operations as are here involved. 

Any possible doubts, except in close cases, were resolved by 
decisions handed down even before Standard’s incorporation. 
Investigation of Nonschedvled Air Services, 6 C. A. B. at 1054 
(May 17,1946); Page Airways, Inc., 6 C. A. B. 1061 (May 17, 
1946); Trans-Marine Airlines, Inc., 6 C. A. B. 1071 (May 17, 
1946). Moreover, in the Explanatory Statement which accom¬ 
panied the Board’s revision of Section 292.1, adopted May 5, 
1947, the Board made specific reference to the Page and Trans- 
Marine cases and the Board’s Investigation of Nonscheduled 
Air Services, as being cases which would assist the carriers in 
determining whether any particular operations might be 
deemed to be irregular within the meaning of the Regulation. 
In addition, the Board referred to the order consented to by 
the carrier and approved and entered by the Board in Matter of 
the Noncertificated Operations of Trans-Caribbean Air Cargo 
Lines, Inc., Docket 2593, from which further guidance as to 
the extent of permissible operations could be obtained. That 
order set forth a standard which has been followed by the Board 
in numerous other cases and which has been followed by United 
States District Courts in at least two injunction proceedings 
brought pursuant to section 1007 (a) of the Act. 20 The stand¬ 
ard in question was set forth in the Explanatory Statement as 
follows: 

regularity is reflected by the operation of a single flight 
per week on the same day of each week between the same 
two points, or is reflected by the recurrence of opera¬ 
tions of two round-trip flights, or flights varying from 
two to three or more such flights, between any same two 
points each week in succeeding weeks, without there in- 

upon which aircraft it accepts for transportation, for compensation or hire, 
snch members of the public as apply therefor or such property as the public 
offers. No air carrier shall be deemed to be an Irregular Air Carrier unless 
the air transportation services offered and performed by it are of such 
infrequency as to preclude an implication of a uniform pattern or normal 
consistency of operation between, or within, such designated points.” 

** Pacific Northern Airlines, Inc. v. Alaska Airlines, Inc., District Court for 
the Territory of Alaska, Third Division No. A--4768, decided August 7,1948; 
Hatcaiian Airlines v. Trans Pacific Airlines, 73 P. Supp. 68 (D. Hawaii, 1947). 



25 


tervening other weeks or approximately similar periods 
at irregular but frequent intervals during which no 
such flights are operated so as thereby to result in ap¬ 
preciable definite breaks in service: it being intended by 
this subparagraph to require irregularity in service be¬ 
tween any such points but not to preclude the opera¬ 
tion of more than one or two such flights in any given 
week, nor to prescribe any specific maximum limitation 
upon the number of flights which may be performed in 
any one week, if infrequency and irregularity qf service 
is otherwise achieved through variations in numbers of 
flights and intervals between flights and through fre¬ 
quent and extended definite breaks in service * * *. 

Standard was served with a copy of the Regulation land Ex¬ 
planatory Statement at the time of promulgation thereof. The 
receipt thereof is not denied in Standard’s answer (jApp. 25, 
65). 

Standard must clearly be charged with knowledges of the 
extent of permissible operations under the Regulation even 
if it had not been given specific notice by the Board’s Enforce¬ 
ment Attorneys. However, early in 1947, the Enforcement 
Section of the Board advised Standard’s representative )oy letter 
(App. 39), that its activities should be adjusted to conform 
to the standards governing the permissible extent of operations 
and representations of nonscheduled air carriers, as reflected by 
copies of Board orders enclosed with the letter, which orders 
had been entered in various enforcement proceedings, and em¬ 
bodied specific limitations in terms as precise as flights-per- 
week. 

A further letter of the Enforcement Section, dated May 21, 
1947 (App. 40), relating to a change in the information to be 
supplied by Standard, included specific notice to Standard that 
registration under the revised Regulation was “subject to sus¬ 
pension or revocation.” With this letter, the Enforcement Sec¬ 
tion supplied Standard’s representative with a copy of the revi-. 
sion of Section 292.1 of the Board’s Economic Regulations and 
the Explanatory Statement thereto. 

The fact of the sending of the Enforcement Section’^ letters 
and the enclosures therein is admitted in Standard’s answer in 
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. the suspension proceeding (App. 65). Standard attempted to 
explain this away by stating that the representative in ques¬ 
tion was not Standard’s representative “for the receipt of let¬ 
ters of this character.” In the absence of an outright Answer 
by Standard that this representative did not bring these matters 
to the attention of Standard, there can be no doubt that these 
elements of notice were matters of which the appropriate of¬ 
ficers of Standard were fully apprised. 

Equally lacking as a full reply was the portion of Standard’s 
Answer in the suspension proceeding (App. 65) in which Stand¬ 
ard contended that the letter of May 21, 1947, told Standard 
“in substance to disregard the earlier letter” and “implies” that 
the operations were “within the standard of irregular operation 
set forth in Section 292.1.” Had there been the slightest pos¬ 
sibility that the new Regulation had made legitimate the for¬ 
merly improper operations of Standard, there would have been 
no necessity for the Enforcement Section’s closing the May 21, 
1947, letter with the repetition of the Board’s warning as to ad¬ 
vertising and representations made in the solicitation of busi¬ 
ness. An inquiry of the Board would have left no room for 
doubt or strained inferences. Moreover, the Explanatory 
Statement attached to the revision of Section 292.1 and en¬ 
closed with the letter of May 21 showed clearly that the stand¬ 
ards of irregularity had not been changed by the revision. 
Thereafter, in August of 1948, after the receipt of all of the 
foregoing specific notice and warning, Standard applied for reg¬ 
istration as an Irregular Air Carrier. 

In summary, there can be no doubt that by conference, by 
letter, and by receipt of orders and decisions of the Board, Stand¬ 
ard had been fully informed, prior to the date of suspension, 
of the fact that its operations were very substantially in excess 
of the infrequent and irregular operations permitted by law. 

R Standard was accorded fall opportunity to show cause why its exemp¬ 
tion should not be suspended 

The Order to Show Cause, issued May 20, 1948 (App. 21), 
with its accompanying Motion (App. 23), embodied full notice 
that suspension would be determined upon the basis of public 
interest and that the unauthorized operations and violations 


specified would constitute elements for determination of the 
public interest. 

The Order to Show Cause stated that the proceeding was 
“necessary in the public interest” and that the Board Was act¬ 
ing, inter alia, pursuant to Section 292.1 (d) (4) of th[e Eco¬ 
nomic Regulations. Section 292.1 (d) (4) specifically! states 
that “Letters of Registration shall be subject to imniiediate 
suspension when, in the opinion of the Board, such action is 
required in the public interest.” 

The accompanying Motion called for proceedings td show 
cause why Standard’s exemption “should not be suspended dur¬ 
ing the pendency of such proceedings and thereafter rejvoked, 
and why the Board should not order Standard Air Lines, Inc. 
to comply * * *” with the Act. The Motion cited “as 
reasons for such motion” the full course of violation which 
Standard now claims was never suspected by it to have been 
involved in “public interest” or to have been ground fjor sus¬ 
pension. It is apparent from the above-quoted text tliat the 
course of violation was the basis for suspension as well as for 
the remaining remedies. 

Thus Standard was fully informed as to the section of the 
regulation involved, the standard (public interest 21 ) j which 
would determine whether suspension would be ordered, and 
was advised of the nature of the facts and factors which were 
weighed by the Board in determining the issue of j public 
interest. 

Standard argues that it had every reason to believe that viola¬ 
tions would not constitute grounds for suspension without hear¬ 
ing because the Act contemplates that notice and hearing will 
be prerequisite to enforcement action of certain kinds. | 

The obvious fallacy of such argument is that no part of the 
Act makes any remedy cited by Standard the exclusive remedy 
or consequence of the violation in question. That the cited 
remedies are not exclusive as a matter of law is obvious on the 
face thereof; 'here we point out, on the question of notice, that 

_ i 

n As has been previously pointed out, the standard of public interest is not 
a vague and uncertain standard under the Act, but is defined in Sutton 2 
of the Act. Moreover, one of the bases of granting an exemption f jrom the 
enforcement of the Act is that such enforcement “is not in the public in¬ 
terest’* Sec. 416 (b). 
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the remedies cited by Standard could under ho reasonable basis 
be thought the only remedies involved. 

Standard also claims that it at no time had any notice of any 
kind with respect to any matter which could give rise to findings 
to the effect that the continuation of Petitioner’s operations and 
activities seriously impairs and interferes with the proper dis¬ 
charge by the Board of its functions and duties under the Civil 
Aeronautics Act and contributes to unsound economic condi¬ 
tions in air transportation. By this contention Standard ap¬ 
pears to be claiming that it is entitled to notice of every inter¬ 
mediate finding which the Board might conceivably make on 
the basis of the facts. Obviously no such notice is required. 
Standard was fully informed of the legal issue (public interest) 
and of the nature of the facts (regularity, holding out of regu- 
' larity, and tariff violations) which bore upon such issue. Ex¬ 
amination of its Answer will show clearly that this issue was 
understood, and that Standard not only answered the specific 
allegations of the Enforcement Attorney’s Motion but also al¬ 
leged additional facts and argued therefrom that its registra¬ 
tion should not be suspended (App. 63). 

Standard argues that the Board took official notice of un¬ 
disclosed matters and wrongfully relied thereon in its findings. 22 

" Standard’s authorities on this point are clearly distinguishable. Stand¬ 
ard, on p. 11, cites Morgan v. United Staten, 29S U. S. at 473, in support of 
its contention that findings of interference with the Board and contributing 
to unsound economic conditions constituted a denial of due process. The 
Court’s entire reasoning in the cited case, as pointed out by the Court (p. 
479), rested on the fact that the statute there involved specifically required 
a “full hearing.” 

Similarly inappropriate is Standard’s reference (p. 11) to action without 
notice to Standard “that new evidence was to be received and considered” 
citing West Ohio Gas Co. v. Commission, 294 U. S. 63, 69-70, 71. The sec¬ 
ondary, administrative findings here assailed did not rest on new evidence 
or require support beyond the charges specifically brought to Standard’s 
notice in the Motion. Standard cites (p. 12) Hormcl v. Helvering, 312 U. S. 
552, 556, to the effect that litigants should not be taken by surprise by issues 
of which they were not given notice and upon which they had no opportunity 
to introduce evidence. The Hormel case involved the questibn whether the 
reviewing court could go into questions of recovery by the Commissioner 
under section 22 (a) of the Internal Revenue Code when the entire basis 
below had been under sections 166 and 167. It was with reference to such 
a change of issues that the Court spoke of the general rule that litigants 
should not be taken by surprise “on appeal.” 



The findings in the suspension order show clearly that the Board 
took official notice of Standard’s own reports filed With the 
Board, and reached its conclusions with respect to the regu¬ 
larity of Standard’s operations upon the basis of such reports. 
These reports were prepared and submitted by Standard, and 
it is significant that Standard has not been able to suggest any 
particular in which such reports could be attacked or explained 
away on further hearing. Clearly, the Board was entitled to 
take official notice of such reports. 

Standard’s assumption that a full, judicial type of notice of 
hearing is here required entirely disregards the Courts’ long- 
established distinction between a permanent franchise requir¬ 
ing full process in connection with suspension and revocation, 
and an exemption privilege of the type here involved, eiinbody- 
ing its own provision for summary suspension. 

Standard argues (Brief, page 12) that in making the findings 
as to effect on the Board and on economic conditions, the Board 
took official notice of facts of which Standard had no notice. 
This argument is not supported by the record. The findings 
here in question, as stated above, are not findings of fact from 
sources unknown to Standard, but are legitimate administra¬ 
tive findings upon the basis of factual findings specifically re¬ 
ferred to. As such they are a legitimate exercise of the board’s 
power to make an administrative determination. 

Standard also complains with reference to the participation 
of American Airlines, Inc., in the suspension proceedings] The 
ground of complaint is that American filed various pleadings 
before its petition for intervention was granted, and that] coun¬ 
sel for American participated in the prehearing conference. 
Standard also objects to the intervention of certificated car¬ 
riers in the enforcement proceeding. 

Standard does not specify how this common and long- 
established procedural flexibility could prejudice Standard; 
vague innuendos of “pressure” cannot be relied upon Against 
the specific certificate of the Board, attached to the Record 
filed herein, categorically certifying that the Board in making 
its findings did not rely upon any document filed by American. 
I$brandtsen-Moiler Co. v. United States , 300 U. S. 139 (1937). 

811727—48-4 
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An informal check of the rules and practices of the Federal 
Power Commission, the Federal Communications Commission, 
the Securities and Exchange Commission, and the Interstate 
Commerce Commission, agencies having functions similar to 
those of the Board, indicates that not one of these agencies 
has a rule for rejection of documents filed at a time when a 
petition for intervention is pending. 

No impropriety is shown in the common practice that per¬ 
sons desiring to intervene in Board enforcement proceedings 
normally appear at the prehearing conferences and participate 
therein. The Board had permitted interested certificated air 
carriers to intervene in formal enforcement proceedings long 
before this particular case. Page Airways, Inc., 6 C. A. B. 
1061'(May 17, 1946); Trans-Marine Airlines, Inc., 6 C. A. B. 
1071 (May 17, 1946). 

C. The Board’s suspension order is supported by valid findings, which are 
supported, in turn, by substantial evidence and by Standard’s own ad¬ 
missions 

(1) The findings 

The Board’s findings in its order consist of (i) findings of 
fact relating to various violations of the Act, (ii) findings and 
conclusions drawn from these findings concerning the impact 
of these violations, and (iii) the ultimate conclusion that sus¬ 
pension is therefore in the public interest. 

The principal basic findings of violations, concerning viola¬ 
tions which had the greatest economic impact upon the air 
transportation system, relate to operations (and the holding 
out of service) which in frequency and regularity exceeded the 
legal limits of the exemption. 

1. As shown in Standard’s own flight reports, Stand¬ 
ard had operated numerous flights between designated 
points and particularly between the Los Angeles, Cali¬ 
fornia, area (Long Beach Airport), and the New York, 
New York, area (LaGuardia, Newark, and Teterboro 
Airports), and such flights had been of such frequency 
as to indicate and imply a normal consistency of opera¬ 
tions between such points and therefore had exceeded 
those operations between designated points deemed 
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to be authorized by Section 292.1 of the Economic 
Regulations; 

2. Standard had not denied that during the .month 
of March 1948 its services between the New York, New 
York, area and the Los Angeles and San Francisco, 
California, areas via various intermediate points were 
represented to be available to the traveling public on 
a “daily” and “daily except Sunday” basis, as alleged 
in the motion, and had not denied that it caused to be 
circulated to various travel agencies certain circular 
letters representing that frequent flights were operated 
between New York, New York, and San Francisco and 
Los Angeles, California, and that almost immediate 
accommodations could be obtained thereon, and that 
Standard did in fact make representations to thp pub¬ 
lic as alleged, which representations were deeded by 
the Board to constitute a holding out of regular or rea¬ 
sonably regular service between such points; 

3. Standard had not in any manner indicate^ that 
any adjustments in its operations and traffic soliciting 
practices, including representations to the public of 
regular service between designated points, had been 
or would be effected so as to conform clearly to the per¬ 
missible extent of such operations and representations 
during the pendency of the proceeding herein; 

4. Standard in fact had not effected any adjustments 
in its operations since the institution of the proceed¬ 
ing, but on the contrary appeared to have increased the 
frequency of its operations between the Lps Angeles, 
California, area (Long Beach Airport), and the New 
York, New York, area (LaGuardia Airport) since the 
institution of the proceeding, all of which appeared from 
the flight report filed with the Board by Petitioner 
for the quarter ending June 30, 1948, of which jreport 
the Board took official notice. 

In addition, the Board found that Standard had admitted 
that, since June 10, 1947, it had engaged in air transportation 
on various occasions without having tariffs on file with the 
Board for the services offered and performed, and had not 
denied that on other occasions it had charged and received com- 
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pensation for services in air transportation different from the 
rates,'fares, and charges specified in its tariffs on file with the 
Board, as alleged in the motion. 

On the basis of these findings of excessive operations on the 
important transcontinental route between New York and Los 
Angeles, and of past, continuing and increasing violations, the 
Board was fully justified in concluding that— 

1. Standard had failed to show cause as directed by 
the Boards’ order of May 20, 1948, why its registration 
should not be suspended during the pendency of the 
proceeding; and 

2. The continuation of Standard’s operations and ac¬ 
tivities under the foregoing circumstances seriously im¬ 
paired and interfered with the proper discharge by the 
Board of its functions and duties under the Act, contrib¬ 
uted to unsound economic conditions in air transporta¬ 
tion, and constituted unfair competition with the opera¬ 
tions of certificated air carriers and those irregular air 
carriers conducting operations within the scope of their 
authority, and was adverse to the public interest. 

The term “public interest” as used in the Civil Aeronautics 
Act is not a vague and indefinite term, but is defined by section 
2 of the Act. In the light of the standards set forth in that 
section and the Board’s expert knowledge of the specialized 
field of air transportation, the Board was justified in finding, 
on the basis of its intermediate findings, that the suspension of 
Standard’s registration was in the public interest. 

(2) The facts 

The Board’s first finding (App. 124) is that the flight re¬ 
ports, filed by Standard itself, disclosed numerous flights be¬ 
tween the Los Angeles, California, area and the New York area, 
and that “such flights have been of such frequency as to indi¬ 
cate and imply 23 a normal consistency of operations between 
such points and therefore have exceeded those operations be- 

” Standard seizes upon the words “indicate and imply” to contend that 
the finding “rests entirely upon inferences and implicationsThis is a clear 
misapprehension of language. The words u indicate and imply ” in the finding 
do not mean that the Board is deriving its finding from indications or impli¬ 
cations, hut that it finds from definite facts that Standard itself is indicat- 
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tween designated points deemed to be authorized by Section 
292.1 of the Economic Regulations.” 

As has already been demonstrated, official decision^ of the 
Board, long before Standard registered under the present Regu¬ 
lation, and even before Standard’s incorporation, definitely 
dealt with the number and periodicity of flights that would in¬ 
dicate and imply regularity of operations to a prohibited degree. 
See page 24, supra. 

The Board’s standards precluded operation of a flight per 
week on the same day of each week between the same two 
points, or the recurrence of operations of two round trips flights, 
or flights varying from two to three or more such flights, be¬ 
tween any same two points each week in succeeding weeks, 
without there intervening other weeks or approximately similar 
periods at irregular but frequent intervals during which no such 
flights were operated, so as thereby to result in appreciable de¬ 
finite breaks in service. See page 24, supra. 

As against this definite, extreme limit, Standard’s owh flight 
records disclose (App. 129-140) that Standard operate^ flights 
between New York and Los Angeles for the three-month period 
April 1 through June 30,1948 (over and above flights alleged by 
Standard to be “charter” flights) on a basis far beyond that pro¬ 
hibited, as will appear from the following calendar analysis: 

1948 

Calendar analysis 

Date specified below by number is date of a flight 
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FROM LaGUARDIA FIELD, N. Y., TO LONG BEACH, CALIF. 


* Denotes Two Flights on Date. 

ing and implying regular service, in contravention of the Regulation. From 
the earliest draft of the Regulation the essence has always been that a pur¬ 
ported irregular carrier shall refrain from the actual regularity of service 
which is the province of certificated carriers, but also shall refrain from hold - 
ing out such service to the public, even by implication. 


























* Denotes Two Flights on Date. 


It will be noted that flights between Los Angeles and New 
York, originating at the point in question and terminating at 
the other, or originating or terminating at other points but 
serving both New York and Los Angeles, were in excess of two 
round-trips in all but two of the twelve weeks covered by the 
report. Further, after the institution of the Board’s enforce¬ 
ment proceeding, May 20,1948, Standard operated one or more 
flights from New York to Los Angeles on each Tuesday, Thurs¬ 
day and Friday, and one or more flights from Los Angeles to 
New York on each Thursday, Friday and Saturday. During 
the month of June, 1947, twenty-seven flights were operated 
between New York and Los Angeles, and twenty-six flights 
from Los Angeles to New York. Excluding Sundays, on which 
days Standard does not hold out service, Standard operated 
daily service between May and June 30 except for 6 days on 
westbound flights and 6 days on eastbound flights. 24 

It is perfectly obvious that the carrier is flagrantly, openly 
and brazenly violating the Act and will continue to do so so long 
as it can use legal objections and technicalities to delay effective 
action by the Board. 25 

14 Although not part of the record before the Board when the suspension 
order was issued the operational reports filed by Standard on October 20 
covering the 3rd quarter of 1948 from July 1 through September 30 show 
that Standard during that three-month period operated a daily except 
Sunday service on all but 6 days on westbound flights and 4 days on east- 
bound flights between Los Angeles and New York. 

* Typical of Standard's tongue-in-cheek arguments attempting to justify 
its excessive operations is its contention that the large aircraft used by it 
are uneconomic unless used with considerable frequency and regularity, 
























Standard’s own record, accordingly, constitutes full Evidence 
not only of facts stated in the Board’s first finding, bijt also in 
the fifth finding that “on the contrary [Standard] appears to 
have increased the frequency of its operation # * * $ince the 
institution of such proceeding, all of which appears from the 
flight reports filed with the Board by Respondent for the quarter 
ending June 30, 1948, of which report the Board takes official 
notice” (App. 125). 

The Board’s second finding (App. 124) adverts to the failure 
of Standard to deny its representations concerning the daily 
and daily-except-Sunday basis of its service and the failure to 
deny Standard’s circularization to various travel agencies of 
certain letters, and the Board finds that Standard di4 in fact 
make representations to the public as alleged and that the rep¬ 
resentations constituted a holding out of regular or reasonably 
regular service. 

With reference to the representations of daily and daily- 
except-Sunday service, seven sworn affidavits appear in the 
record as exhibits to the Motion accompanying the Order to 
Show Cause (App. 41-52). The affidavits testified) in the- 
main, to phone calls to Standard Air Lines offices, j It was 
accordingly not unreasonable of the Board to find singularly 
unpersuasive the Answer of Standard in the suspension pro¬ 
ceedings (App. 66) that “it has no means readily available to 
it to affirm or deny the allegations of fact set forth in the 
affidavits.” 

_ i 

and that it does not believe the Board intended to adopt a regulation re¬ 
quiring uneconomic operations. The answer to this specious contention is 
obvious and was well stated by the Board in a recent opinion, as follows: 

“But although the regulation permits the use of large aircraft, it does 
not compel or require their use. It permits their use if enterprising non- 
certiflcated carriers, in the exercise of managerial discretion, believe that 
such aircraft can be successfully and economically used in the liniited field 
of irregular operations. If large aircraft cannot be used profitably under 
the regulation, clearly the aircraft ought to be retired from operations or 
a proper authorization obtained from the Board before regular services are 
undertaken. The carrier is not justified in operating illegaUy on the ground 
of economic justification. It is clear beyond question that any other prin¬ 
ciple would produce immediate and complete regulatory chaos.” < Decision 
October 13, 1948, Docket No. 3430 ef al. Exemption requests of iStandard 
Air-Lines, Inc.; Aero Van Express Corporation d/b/a/ Viking Airlines; Air¬ 
line Transport Carriers, Incorporated.) 
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Instead, the Answer continued to voice Standard’s own con¬ 
clusion that the statements made did not evidence regularity 
of flights, and that the representations of regularity were coun¬ 
tervailed on occasion by the reports of operations disclosing 
some flights not made. It need hardly be pointed out that 
flights are canceled on regular, scheduled airlines as well, but 
that the damage entailed by representations of regularity 
(which are the subject of the Board’s Regulation as well as the 
regularity itself) can be effected despite cancellation. Equally 
unpersuasive was Standard’s seeking to answer the over-all 
testimony of the affidavits by adverting to slight differences in 
the time stated as regular departure time by the Standard Air 
Lines representatives. Upon such a record, the Board could 
not but find that the representations were made to the public 
as alleged. 

The circular letters and pamphlets referred to in the second 
portion of finding No. 2 (App. 125) are of record in their full 
form (App. 33, 34, 35, 36, 37). It is clear from the face of this 
material that the ordinary reader, as well as the Board, would 
. find in the letters and pamphlets a clear, over-all representa¬ 
tion of regularity of service despite the little legalisms and 
soft-pedaled reservations tucked away therein. They consti¬ 
tute full support of the finding that representations were made 
which constituted a holding out of service “regularly or with 
a reasonable degree of regularity.” They are far from repre¬ 
sentations which “preclude an implication of a uniform pattern 
or normal consistency of operation” (Reg. 292.1 (b). Empha¬ 
sis supplied.) 

The Board’s third finding (App. 125) relates to failures to 
file tariffs, and charging of fares different from those specified 
in tariffs on file. The finding is based on a series of incidents 
listed at pages 27, 28 and 29 of the Appendix. The violations 
were not substantially denied in Standard’s Answer but were 
sought to be explained away as mere inadvertences. This ob¬ 
viously does not make the finding any less true, and certainly 
vitiates any claim that the finding is without adequate support. 

The Board’s fourth finding (App. 125) to the effect that 
Standard has failed to indicate any intent to bring its opera¬ 
tions and traffic soliciting practices within the terms of the 


regulation is again a matter of computation from Standard's 
own reports (App. 129-157). 

The fifth finding (App. 125) has been discussed in connection 
with the first finding. The remaining findings are obviously not 
vulnerable to complaints concerning basic evidence inasmuch 
as they are findings applying the Board's experience and judg¬ 
ment to the determination of the effect of the facts of record. 
Such determinations are peculiarly the type of determinations 
entrusted to administrative agencies and not to be supplanted 
by the judgments of the courts. 1 

Even in the total absence of administrative experience, any 
unprejudiced analyst of this record would find that the per¬ 
sistent, defiant, and increasing course of violation and public 
disregard of Regulations (as distinguished from mere single 
violations) could not but seriously impair and interfere with 
the proper discharge by the Board of its functions and duties to 
maintain an orderly transportation system (to mention just 
one of the functions and duties). It is equally obvious that 
were the Board to fail in using the utmost dispatch ip ter¬ 
minating this encroachment of irregular carriers into the routes 
of the certificated, scheduled carriers, the resultant unfair com- 
petition with the operations of certificated air carriers would, 
as a matter of common knowledge, create chaos in the economic 
conditions of air transportation. Nor does it require adijninis- 
trative experience to know that such outright violation as that 
appearing in this record cannot but operate as an example and 
an inducement to the entire field of irregular air carriers to 
do likewise and, thereafter, make the same complaints about 
summary disposition of such tactics. i 

In summary, the actual record of this case discloses Standard 
as an air carrier which embarked on a course of persistent and 
increasing violation of a clear Regulation of the Board. It 
claimed the right to the operating economies of an irregular car¬ 
rier, free from the expense of maintaining schedules, but at the 
same time, by every device of innuendo and outright expres¬ 
sion and conduct, took for itself the rich benefits of the paost 
lucrative routes upon a semblance of regular air service. 
Standard could at no time have been unaware of the plain 
language and the detailed provisions of the Act, Regulations, 
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and official decisions which stamped its conduct as an outright 
violation and it could not have been unaware of the effect of 
its defiant intrusion upon the basic transportation structure 
of certificated carriers under the Act, and upon the Board’s 
functioning. It had been specifically warned by the Enforce¬ 
ment Section long before the institution of the formal proceed¬ 
ings of the Board. It was warned clearly by the Order to Show 
Cause and the detailed Motion that its conduct was considered 
a ground for suspension in the public interest, and it only in¬ 
creased its violations even during the pendency of the proceed¬ 
ings. The whole pattern discloses an intent to reap the profits 
for as long a period as dilatory tactics will permit. 

III. Injury to Standard results, not from the suspension 

Order, but from Standard’s insistence upon operations 

beyond those authorized 

It need hardly be pointed out that the Board is not insen¬ 
sitive to the implications of its Order in terms of financial loss 
to Standard. The Board, on the other hand, is required by 
the Act to have similar regard for the vast investments of 
others in certificated air lines and for the vast interests of the 
United States Government and the public in the entirety 
of the air transportation structure. 

It must also be noted that, despite Standard’s repeated 
insistence that a suspension is the same as a revocation, in the 
present instance this is particularly untrue, since Standard has 
at all times been afforded the opportunity to restore its opera¬ 
tions to legitimate charter operations and irregular operations 
and to request the termination of the suspension. If the 
authorized operations of Standard are such a small part of 
its operations that its capital investment would not be sub¬ 
stantially employed thereby, this attests not so much the 
cruelty of the Board as the intent of Standard to indulge in 
prohibited operations for as long as dilatory tactics will per¬ 
mit it to stave off the inevitable time of judgment. 

The fear expressed by Standard at the conclusion of its 
argument that recognition of the power to suspend in this case 
would lead to future abuse of the. power, is an argument better 
directed to the Congress than to a Court. The Congress has 
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spoken. The discretion entrusted by Congress, as attested 
by the reserving of this held of regulation and its details to 
the Board, has not been exceeded by the Board’s disposition 
of the necessities of this field or by its action as to Standard. 

CONCLUSION 

Upon the basis of the foregoing, it is respectfully submitted 
that the order of the Board should be affirmed. 

Edward Dumbauld, 

William D. McFarlane, 

Special Assistants to the Attorney General. 

Emory T. Nunneley, Jr., ! 
General Counsel, Civil Aeronautics Board. 

i 

Herbert A. Bergson, 

Assistant Attorney General. 

John H. Wanner, 

Assistant General Counsel, Civil Aeronautics Board. 

J. F. Bishop, 

Attorney, Civil Aeronautics Board. 
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SUPPLEMENT 


Regulations 
Serial Number 388 

Explanatory Statement 

ON REVISION OF SECTION 292.1 OF THE ECONOMIC 

REGULATIONS 

Attached is the Revision of Section 292.1 of the Board’s 
Economic Regulations governing Non-Certificated Irregular 
Air Carriers, to become effective June 10, 1947. In order to 
facilitate a general understanding of the attached Regula¬ 
tion, and for that limited purpose only, the following state¬ 
ment is offered: 

Title IV of the Civil Aeronautics Act contains provisions 
pertaining to the economic regulation of air carriers. 1 Section 
401 of this Title provides that no air carrier may engage in 
air transportation 2 unless there is in effect a certificate of 

1 “Air Carrier” means any citizen of the United States who undertakes, 
whether directly or indirectly or by a lease or any other arrangement, to 
engage in air transportation. 

2 “Air transportation” means interstate, overseas or foreign air trans¬ 
portation or the transportation of mail by aircraft. “Interstate air trans¬ 
portation”, “overseas air transportation”, and “foreign air transporta¬ 
tion”, respectively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the carriage of mail by 
aircraft, in commerce between respectively— 

(a) a place in any State of the United States, or the District of Columbia, 
and a place in any other State of the United States, or the District of 
Columbia; or between places in the same State of the United States through 
the air space over any place outside thereof; or between places in the 
same Territory or possession of the United States, or the District of 
Columbia; 

(b) a place in any State of the United States or the District of Columbia, 
and any place in a Territory or possession of the United States; or between 
a place in a Territory or possession of the United States; and a place in 
any other Territory or possession of the United States; and 

(c) a place in the United States and any place outside thereof, whether 
such commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation. 

It will be noted from the foregoing definition that one of the attributes 
of an air carrier is that it be a common carrier. A test of common carriage 

( 40 ) 


41 


public convenience and necessity issued by the Board author¬ 
izing it so to engage. Other sections of this Title provide 
certain additional requirements for air carriers, such| as, for 
example, the filing of tariffs setting out rates and charges 
(Sec. 403) and the filing of reports (Sec. 407). 

Section 416, however, permits the Board under certain cir¬ 
cumstances to exempt from most of the requirements of Title 
IV certain air carriers or groups of air carriers. Under this 
prerogative the Board has in the past, in Section 292.1 of its 
Economic Regulations, exempted those air carriers engaged 
solely in non-scheduled operations from the requirement of a 
certificate of public convenience and necessity and from prac¬ 
tically all other provisions of Title IV. Generally, those same 
non-scheduled air carriers would be classed, under the attached 
Regulation, as Irregular Air Carriers and would continue to be 
exempt from the requirement of a certificate of public conven¬ 
ience and necessity while being made subject to many other 
requirements from which they were previously exempted. 

As will be seen from paragraphs (a) and (b) of the attached 
Regulation, Irregular Air Carriers include only those carriers 
which (1) do not hold a certificate of public convenience and 
necessity;’ (2) do not operate within Alaska; 4 (3) are not Alas- 

frequently applied is whether the carrier holds itself out to the public as 
engaged in the business of carrying persons or property and that it will, 
so long as it has room, carry persons or property coming or brought to it 
for that purpose. Common carriage would not ordinarily include flight 
instruction, personal pleasure flying, flying in connection with ones own 
business, etc. A further description of the term is contained in the 
explanatory statement attached to Part 42 of the Civil Air Regulations. 

•The issuance of an air carrier operating certificate pursuant to Part 42 
of the Civil Air Regulations (pertaining to “safety” requirements) does not 
constitute an air carrier a “certificated air carrier”, nor does any other kind 
of certificate except a certificate of public convenience and necessity as pro¬ 
vided for in section 401 of the Act. 

* This does not preclude operations by Irregular Air Carriers as between 
one or more points in Alaska, on the one hand, and a point or points in other 
United States territories or possessions or in the continental United States on 
the other. 

| 
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kan Air Carriers; 8 (4) are not operating pursuant to some 
other Board exemption.* 

These carriers may not, after September 10, 1947, carry per¬ 
sons in foreign air transportation, and may not conduct service 
between any points with regularity or a reasonable degree of 
regularity. As to whether any particular operation might be 
deemed to be irregular within the meaning of this Regulation, 
reference is made to the Board’s discussions of the matter in its 
decisions in the Page and Trans-Marine cases, Dockets 1896 
and 1967, respectively, and its Investigation of NonscheduLed 
Air Services, Docket 1501. In addition, an order consented to 
by the carrier was approved and entered by the Board in Matter 
of the Non-certificated Operations of Trans-Caribbean Air 
Cargo Lines, Inc., Docket 2593, from which further guidance 
as to the extent of permissible operations may be obtained. 7 

The word “point” is defined as an airport and all territory 
in a 25-mile radius. Thus, for example, service to or from 

* Covered by Section 292.2 of the Economic Regulations. 

* The Board is simultaneously issuing Section 292.5 of the Economic Regu¬ 
lations establishing a class of air carriers, known as Non-certiflcated Cargo 
Carriers, open only to certain active air cargo carriers, which had on file 
with the Board prior to May 5, 1947, applications for certificates of public 
convenience and necessity to carry cargo only. A carrier operating as a Non- 
certiflcated Cargo Carrier under Section 292.5 could not also operate as an 
Irregular Air Carrier under Section 292.1. 

7 Paragraph 3 of this consent order provides that the carrier cease and desist 
from operating flights in air transportation between any points “. . . (b) 
regularly or with a reasonable degree of regularity, which regularity is 
reflected by the operation of a single flight per week on the same day of each 
week between the same two points, or is reflected by the recurrence of opera¬ 
tions of two round trip flights, or flights varying from two to three or more 
such flights, between any same two points each week In succeeding weeks, 
without there intervening other weeks or approximately similar periods at 
irregular but frequent intervals during which no such flights are operated 
so as thereby to result in appreciable definite breaks in service: it being in¬ 
tended by this subparagraph to require irregularity in service between any 
such points but not to preclude the operation of more than one or two such 
flights in any given week, nor to prescribe any specific maximum limitation 
upon the number of flights which may be performed In any one week, if infre¬ 
quency and irregularity of service is otherwise achieved through variations 
in numbers of flights and intervals between flights and through frequent and 
extended definite breaks in service . . 

Similar provisions also have been included in cease and desist orders 
entered as to Willis Air Service, Inc., Docket No. 2639, and Trans-Luxury 
Airlines, Inc., Docket No. 2589. 
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LaGuardia Airport, Newark Airport, Floyd Bennett Field, 
Roosevelt Field, or Teterboro Airport, on the one hand, and 
Washington National Airport, on the other, would be con¬ 
sidered as one service and a pattern of regularity of operations 
would not be affected by alternating use of the airports in the 
New York area. The Regulation also provides that these car¬ 
riers may not conduct regular service within any point; that is, 
as between LaGuardia Airport, Newark Airport, Floyd Ben¬ 
nett Field, etc. 8 

There are probably certain types of service which appear to 
lend themselves to noncertificated air carrier operations and 
yet which, due to their very nature, might tend to be conducted 
with a regularity in excess of that permitted by the Regulation. 
Such might be the case as to so-called “air tours ,, or “all expense 
tours,” conducted, for example, each week end to some resort 
region. A person desiring to conduct such service would hot be 
prevented by this or any other regulation, however, from Apply¬ 
ing to the Board for a certificate of public convenience and 
necessity under section 401 of the Act or for an appropriate 
exemption under section 416 of the Act. 

With regard to the exemptions extended to Irregular Air 
Carriers by this Regulation there is a distinction made between 
such carriers according to the weight of the aircraft whiclji they 
utilize in air transportation . e As set out in subparagraph (c) 
(2) greater exemptions are extended to those Irregular Aiir Car¬ 
riers which do not utilize in air transportation any single air¬ 
craft having a gross take-off weight over 10,000 pounds, of three 
or more aircraft (not including those under 6,000 pounds) whose 
aggregate gross take-off weight exceeds 25,000 pounds. 

These carriers utilizing smaller aircraft must meet only the 
following requirements of the Civil Aeronautics Act: (1) Main¬ 
tain certain prescribed rates of compensation, maximum ihours 
and other working conditions for airmen (subsection 401 (1)); 
(2) Provide safe service, equipment and facilities (subsection 
404 (a)); (3) File such reports and maintain records and ac- 

* Without disclaiming jurisdiction over sightseeing operations, the Board 
does not deem this provision to prohibit regular local sight-seeing operations, 
which take oiT and land only at the same airport. 

• This would not include aircraft utilized solely in connection wipi such 
other operations as flight training, private plane rentals, crop dusting, etc. 
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counts in such form as may be required by the Board 10 (sub¬ 
sections 407 (a), (d)) and to give the Board access at all times 
to accounts, records, documents, correspondence, etc. (subsec¬ 
tion 407 (e)); (4) Refrain from engaging in any unfair or de¬ 
ceptive practices or unfair methods of competition (section 
411); (5) Be subject to Board inquiry into the management of 
the business of the carrier (section 415). Furthermore, no 
officer or director of such a carrier may profit in any way from 
the negotiation or sale of any of the securities issued by the 
carrier (subsection 409 (b)). 

Should one of these carriers begin using, in its air transporta¬ 
tion, services that would result in removing it from the category 
of an operator of small aircraft, it is required to notify the Board 
immediately, and thereafter would have the additional obliga¬ 
tions imposed on Irregular Air Carriers operating larger equip¬ 
ment. 

The requirements of the Act to which Irregular Air Carriers 
operating larger equipment are subjected, as set out in subpara¬ 
graph (c) (1) of the Regulation, are more extensive. Particu¬ 
lar attention is directed to the requirement of section 403 of the 
Act that carriers publish and file with the Board tariffs showing 
individual and joint rates, fares, classifications and practices 
in connection with their services and that such tariffs be ob¬ 
served. Tariff filings must conform to the requirements of Sec¬ 
tion 224.1 of the Board’s Economic Regulations; however, this 
section provides for waiver of particular requirements on appli¬ 
cation, in the event, for example, that the peculiar characteris¬ 
tics of a carrier’s services render it impossible for it to comply 
with the general requirements; section 403 also specifies persons 
to whom free or reduced rate transportation may be issued with¬ 
out violation of the Act. 

In addition, these carriers utilizing larger equipment are re¬ 
quired to file quarterly operational reports to reflect the extent 

” No reporting or accounting requirements had been established for these 
carriers by the date of this Regulation. Such requirements as are subse¬ 
quently established will be distributed to all carriers registering under the 
regulation. 


and character of their activities as provided in subparagraph 
(c) (6) of the Regulation. 

With respect to such exemptions as have been granted j to all 
Irregular Air Carriers regarding sections 408, 409, and 412 of 
the Act, it should be pointed out that one of the effects of Board 
approval of filings under these sections is to relieve the parties 
thereto from the operation of the so-called “antitrust” jlaws. 
By exempting the carriers to some extent from the require¬ 
ment of filing under these sections, the Board has not thereby 
suspended the operation of the antitrust laws. There is noth¬ 
ing, however, to prevent a carrier desiring relief from suchj laws 
with respect to any arrangement otherwise fileable from ‘mak¬ 
ing an appropriate filing, even though not required by this 
Regulation to do so. Board approval thereof, if obtained, would 
effect the desired relief. 

As provided in paragraph (d) of the Regulation, Irregular 
Air Carriers, in order to enjoy the benefits of the exemptions 
granted, are required to register with the Board and to hdld an 
effective Letter of Registration. For the carrier’s convenience 
in registering, appropriate forms are attached to the Regulation. 

Because Irregular Air Carriers have not heretofore been sub¬ 
jected to economic regulations of the extent prescribed ih the 
revised Section 292.1, and therefore may be unfamiliar with 
such regulations, it is important that all such carriers acquaint 
themselves to the greatest degree possible not only with all 
pertinent provisions of the Civil Aeronautics Act, but also with 
the Board’s Economic Regulations issued thereunder. Accord¬ 
ingly, there is set out below, for information purposes orily, a 
list of Economic Regulations, one or more of which are appli¬ 
cable to all Irregular Air Carriers, showing the sections o|f the 
Act under which they were promulgated. These regulations, 
together with copies of the Civil Aeronautics Act of 1938, as 
amended, are obtainable at nominal cost from the Superintend¬ 
ent of Documents, Government Printing Office, Washington, 
D. C. Regulations prescribing reporting and accounting re¬ 
quirements under section 407 (a) and (d) will be forthcoming 
in the near future. 
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Section 
of Act 

Section of 
Econ. 
Beg. 

Sabject 

403 

224.1 

Filing of Tariffs. 



Free or Reduced Rate Transportation. 

407 


Stock Ownership Reports by Officers and Directors. 


280.2 

Stock Ownership Report by Air Carrier Affiliates. 
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292J. Regulations 

Serial Number 388 

United States of America 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 

ADOPTED BY THE CIVIL AERONAUTICS BOARD AT ITS OFFICE IN 
WASHINGTON, D. C., ON THE 5TH DAY OF MAY 1947 

The Civil Aeronautics Board, having held a hearing and is¬ 
sued its opinion in the Investigation of Non-Scheduled Air 
Service, Docket No. 1501, relating to noncertificated air car¬ 
riers, 1 having circulated for comment a draft and thereafter a 
revised draft of proposed regulation relating to noncertificated 
air carriers, having considered written comments and oral argu¬ 
ment thereon in Docket No. 2742, and having also considered 
other data and information 2 available to the Board, finds as 
follows: 

1 As used herein the term “noncertificated air carriers” refers to air car¬ 
riers engaging in air transportation which do not hold certificates of public 
convenience and necessity issued by the Board, and the term “certificated air 
carriers” refers to air carriers which do hold such certificates. 

1 Such data and information include, among other things, the reports 
heretofore filed with the Board pursuant to Section 292.1 of the Economic 
Regulations, data obtained in investigations made by the enforcement staff 
of the Board, financial Forms 41, 2380 and 2780, and other reports filed with 
the Board by the certificated air carriers, informal complaints filed against 
noncertificated air carriers, and applications for air carrier operating certif¬ 
icates filed with the Civil Aeronautics Administration pursuant to Part 
42 of the Civil Air Regulations. 
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1. Since 1938 there has been in effect an exemption regulation 
adopted by the Board which exempts noncertificated air car¬ 
riers from all provisions of Title IV of the Civil Aeronautics 
Act (other than sections 401 (1) and 407 (a), and, since June, 
1946, section 411) so long as they engage only in irregular serv¬ 
ices as defined in such regulation. At the time such regulation 
was originally adopted the Board believed it was undesirable to 
provide for the detailed economic regulation of the operations 
of such carriers without further study. Since that time and 
particularly following the close of the war, the Board has ac¬ 
cumulated information and data which indicate that the aggre¬ 
gate operations of such carriers have increased in scope and im¬ 
portance, and that operations by individual carriers are fre¬ 
quently extensive. Some such operations have been conducted 
with little regard to the responsibility and duty owed to the 
public by a common carrier with respect to service, and have 
resulted in numerous complaints to the Board concerning tariff 
and operating practices, including but not limited to failure 
of such carriers to perform the service agreed upon, great varia¬ 
tions in the fares and rates charged by the same carrier for 
comparable service, failure to make refunds to passengers and 
shippers for transportation not performed, misrepresentation 
of equipment, facilities, and services, and use of inadequate and 
makeshift equipment and facilities. Both the protection of 
the public from improper practices by such noncertificated 
air carriers and protection of the certificated carriers aga|inst 
unregulated competition require that additional regulatory pro¬ 
visions of the Civil Aeronautics Act be now made applicable 
to such noncertificated air carriers. 

2. In addition to the public demand and need for air trans¬ 
portation services furnished by the certificated air carrier^ on 
regularly scheduled operations, there is public demand and 
need at the present time for air services on an irregular basis 
both to certificated and non-certificated points. Such irregular 
services vary greatly with respect to type of service, and fill 
a need which, because of fluctuations in the demand and! the 
impossibility of determining where and when the demand rwill 
arise, by its very nature cannot be fulfilled economically by 
carriers operating on regular schedules and routes. Such serv- 
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ices can be performed by non-certificated air carriers, and be¬ 
cause of their knowledge of local conditions or willingness to 
perform specialized types of services such services can fre¬ 
quently be performed by them more adequately, economically, 
and quickly than by certificated carriers. To require the cer¬ 
tification of such carriers at the present time would be imprac¬ 
ticable because it would be necessary to issue a certificate of 
public convenience and necessity which would either impose 
no substantial limitations upon operations or which would 
substantially reduce the flexibility and usefulness of the oper¬ 
ations of such carriers. Certification, in the case of many small- 
scale operations, would be uneconomical and would tend to 
prevent or retard the development of new types of services 
designed to meet special conditions. Because of the fact that 
irregular services meet a different need and must be infrequent 
and irregular, such services, if properly regulated under pro¬ 
visions of the Act other than those relating to certificates of 
public convenience and necessity, will not under present con¬ 
ditions have adverse competitive effect upon the services per¬ 
formed by the certificated air carriers. 

3. In view of the considerations mentioned in paragraphs 
1 and 2 hereof, and in order to insure the flexibility in the 
conduct of irregular services which is implicit in exemption of 
non-certificated air carriers from certification, Irregular Air 
Carriers, as defined in Section 292.1 below, should continue to 
be exempted from the requirements of section 401 of the Act 
other than subsection (1). Protection of the public and the 
orderly development of the air transportation system in accord¬ 
ance with the objectives of section 2 of the Act, however, re¬ 
quire that certain provisions of the Act which are not directly 
related to the certification provisions of the Act should be made 
applicable to the Irregular Air Carriers utilizing equipment of 
substantial size. Such carriers are now subject to sections 
401 (1), 407 (a) and 411, and these requirements should be 
continued. In addition, such carriers should now be made 
subject to sections 403, 404 (b), 407 (b), 407 (c), 407 (d), 
407 (e), 409 (b), 410, 415, and 416; and to the requirements of 
section 404 (a) relating to safe service, equipment, and facilities. 
In addition, such carriers should be made subject to the pro- 


49 


i 


visions of sections 408,409 (a), 412,413, and 414, except !to the 
extent, as more fully set forth in paragraph (c) of Section 
292.1 below, that such provisions involve other Irregular Air 
Carriers. 

4. A portion of the irregular air service now being performed 
is performed by small air carriers operating a limited number 
of planes of small size. From reports submitted to the Board 
it appears that noncertificated air carriers operating one or 
more aircraft having a gross take-off weight in excess of 10,000 
pounds constituted less than 20 percent of the total number of 
noncertificated air carriers, but flew approximately 90 percent 
of the total revenue passenger miles flown by all such carriers. 
It would thus appear that Irregular Air Carriers operating 
aircraft under 10,000 pounds may be subjected to a much jlesser 
degree of economic regulation without materially affecting the 
over-all air transportation system. Such operations are lim¬ 
ited in scope, do not represent a serious threat to certificated 
operations, and extensive regulation thereof at this time would 
be unduly burdensome and costly to such carriers, would tend 
to increase the cost and impair the value of such services to 
the public, and would impose unnecessary additional ad¬ 
ministrative burden upon the Board. Accordingly, such Ir¬ 
regular Air Carriers should not be made subject to sections 403, 
404 (b), 407 (b), 407 (c), 408,409 (a), 410, and 412, but should 
be made subject to all other provisions of the Act to which the 
Irregular Air Carriers utilizing equipment of substantial size 
are subject. 

In drawing the line between the Irregular Air Carriers util¬ 
izing equipment of substantial size and the Irregular Air Car¬ 
riers which utilize only smaller equipment, the Board finds 
that the use of a single aircraft unit having an allowable gross 
take-off weight in excess of 10,000 pounds would involve an 
operation of substantial size in relation to the service offered 
to the public and the competitive effect upon other air carriers; 
and that the use of aircraft units having an allowable gross take¬ 
off weight between 6,000 and 10,000 pounds and an aggregate 
gross take-off weight in excess of 25,000 pounds would likewise 
involve a substantial operation. 


i 
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5. Section 292.1 of the Economic Regulations as revised 
herein, unlike the exemption heretofore in effect, does not pro¬ 
vide for exemption from the Act with respect to the carriage of 
persons in foreign air transportation. The Board finds that 
notwithstanding the findings in paragraphs 2 and 3 hereof the 
continuation of the exemption with respect to such transporta¬ 
tion is no longer justified in view of the recent substantial ex¬ 
tension of our international air transportation system, as well 
as the recent award of foreign air carrier permits, and in view 
of the smaller traffic potential which the Board finds to exist 
in the field of international air transportation as compared with 
interstate and overseas air transportation. 

6. As a condition to the grant of the exemptions provided 
for in Section 292.1 below, such section will provide for letters 
of registration to be issued to Irregular Air Carriers, for quar¬ 
terly operation reports, and for special reports on the insti¬ 
tution of service with large aircraft by such carriers theretofore 
utilizing only small aircraft. These requirements are deemed 
necessary in order that the Board may maintain adequate su¬ 
pervision and obtain information with respect to exempted 
operations. 

7. Unless specific provision were made herein the officers 
and directors of Irregular Air Carriers otherwise would be sub¬ 
ject to the interlocking relationships provisions of section 409 
of the Act, even though the Irregular Air Carriers in which 
they hold their positions are wholly or partially exempted from 
such provisions by the terms of Section 292.1 below. The 
Board's statutory powers to grant exemptions from provisions 
of Title IV of the Act extend only to air carriers and not to 
individuals or persons other than air carriers. Certain inter¬ 
locking relationships as specified in section 409 occupied by 
such persons are lawful only if approved by the Board upon 
due showing, in the form and manner prescribed by the Board, 
that the public interest will not be adversely affected thereby. 
The Board has determined in this regard that since it is grant¬ 
ing exemption to certain Irregular Air Carriers from the re¬ 
quirements of section 409 with respect to certain relationships, 
a due showing within the meaning of the statute to justify 
approval of an interlocking relationship, upon application filed 



by an officer or director of an Irregular Air Carrier, would be 
made by a showing that such carrier itself had been granted 
an exemption from the necessity of obtaining approval. To 
require each such officer or director to file such an application 
and make such a showing, however, would appear to impose 
a useless administrative burden upon the Board and woijld not 
be conducive to the proper dispatch of business and to the ends 
of justice. The Board has determined, therefore, that such 
showing by all such officers and directors individually shall be 
presumed to have been made, and upon the basis thereof has 
granted blanket approval of such interlocking relationships 
in Section 292.1 below. 

8. In view of the foregoing considerations, the present en¬ 
forcement of the provisions of Title IV, except to the extent 
required in Section 292.1 below, would be an undue burden on 
Irregular Air Carriers by reason of the limited extent of, and 
the unusual circumstances affecting the operations of such 
carriers, and would not be in the public interest. 

On the basis of the foregoing findings and pursuant io the 
Civil Aeronautics Act of 1938, as amended, particularly sections 
205 (a) and 416 (b) thereof, and for the purpose of providing 
for the economic regulation of services conducted on an iiTegu- 
lar basis by noncertificated air carriers, the Civil Aeronautics 
Board hereby amends Section 292.1 of the Economic Regula¬ 
tions in its entirety to read as follows, effective June 10, 1947: 

i 

SECTION 292.1 OF THE ECONOMIC REGULATIONS IRREGULAR AIR 

CARRIERS 


(a) Applicability .—This section shall not apply to ariy air 
carrier authorized by a certificate of public convenience and 
necessity to engage in air transportation, to Alaskan Air; Car¬ 
riers, to operations within Alaska, or to any noncertificated air 
carrier engaged in air transportation pursuant-to special or 
individual exemption by the Board or pursuant to exemption 
created by any other section of the Economic Regulations^ 

(b) Classification .—There is hereby established a classifica¬ 
tion of noncertificated air carriers to be designated as “Irregular 
Air Carriers.” An Irregular Air Carrier shall be defined to 
mean any air carrier (1) which does not hold a certificate of 
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public convenience and necessity under section 401 of the Civil 
Aeronautics Act of 1938, as amended, (2) which directly en¬ 
gages in interstate or overseas air transportation of persons 
and property or foreign air transportation of property only, 
and (3) which does not hold out to the public, expressly or 
by a course of conduct, that it operates one or more aircraft 
between designated points, or within a designated point, regu¬ 
larly or with a reasonable degree of regularity upon which 
aircraft it accepts for transportation, for compensation or hire, 
such members of the public as apply therefor or such property 
as the public offers- No air carrier shall be deemed to be an 
Irregular Air Carrier unless the air transportation services 
offered and performed by it are of such infrequency as to pre¬ 
clude an implication of a uniform pattern or normal consistency 
of operation between, or within, such designated points. With¬ 
in the meaning of this definition a “point” shall mean any air¬ 
port or place where aircraft may be landed or taken-off, includ¬ 
ing the area with a 25-mile radius of such airport or place. 

(c) Exemptions .— 

(1) General .—Except as otherwise provided in this section, 
Irregular Air Carriers shall be exempt from all provisions of 
Title IV of the Civil Aeronautics Act of 1938, as amended, 
other than the following: 

(i) Subsection 401 (1) (Compliance with Labor Legislation); 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404 (a) (Carrier’s Duty to Provide Service, 
etc.), only insofar as said subsection requires air carriers to 
provide safe service, equipment, and facilities in connection 
with air transportation; 

(iv) Subsection 404 (b) (Discrimination); 

(v) Subsection 407 (a) (Filing of Reports): Provided , That 
no provision of any rule, regulation, term, condition, or limita¬ 
tion prescribed pursuant to said subsection 407 (a) shall be 
applicable to Irregular Air Carriers unless such rule, regula¬ 
tion, term, condition or limitation expressly so provides; 

(vi) Subsection 407 (b) (Disclosure of Stock Ownership) ; 

(vii) Subsection 407 (c) (Disclosure of Stock Ownership 
by Officers or Directors); 
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(viii) Subsection 407 (d) (Form of Accounts): Provided, 
That no provision of any rule, regulation, term, condition, or 
limitation prescribed pursuant to said subsection 407 (d) 
shall be applicable to Irregular Air Carriers unless such rule, 
regulation, term, condition, or limitation expressly so provides; 

(ix) Subsection 407 (e) (Inspection of Accounts and 
Property) ; 

(x) Section 408 (Consolidation, Merger, and Acquisition 
of Control): Provided, That Irregular Air Carriers shall be 
exempt from section 408 insofar as said section would make 
it unlawful, without prior approval by the Board, (a) for any 
Irregular Air Carrier or any person controlling any such car¬ 
rier to purchase, lease, or contract to operate the properties, or 
any substantial part thereof, of another Irregular Air (barrier, 
(b) for any Irregular Air Carrier to consolidate or merge with 
another Irregular Air Carrier, and (c) for any Irregular Air 
Carrier or any person controlling any such air carrier to acquire 
control of another Irregular Air Carrier; Provided further, That 
any Irregular Air Carrier which consolidates or merges with 
another Irregular Air Carrier and any Irregular Air Carrier or 
any person controlling any such carrier that acquires control 
of, or purchases, leases, or contracts to operate the properties, 
or any substantial part thereof, of another Irregular Air Carrier 
pursuant to the exemption granting herein, shall submit to the 
Board, not more than 30 days following the consummation of 
the transaction, a report indicating in reasonable detail the 
nature and result of the transaction. 

(xi) Subsection 409 (a) (Interlocking Relationships)!: Pro¬ 
vided, That if an application by any Irregular Air Carrier for 
approval of an interlocking relationship in existence bn the 
effective date of this section is filed with the Board pribr to a 
date 30 days after the effective date of this section, such air 
carrier may retain the officer, director, member, or stockholder 
involved in such relationship pending final disposition lj>y the 
Board of said application: Provided further, That Irregular Air 
Carriers shall be exempt from subsection 409 (a) insofar as 
said subsection would make it unlawful, without prior approval 
by the Board, (a) for any Irregular Air Carrier to have and 
retain an officer or director who is an officer, director, or mem- 
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ber, or who as a stockholder holds a controlling interest, in 
another Irregular Air Carrier, (6) for any Irregular Air Carrier, 
knowingly and willfully, to have and retain an officer or di¬ 
rector who has a representative or nominee who represents 
such officer or director as an officer, director, or member, or as 
a stockholder holding a controlling interest, in another Irregu¬ 
lar Air Carrier; 

(xii) Subsection 409 (b) (Profit from Transfer of Secu¬ 
rities) ; 

(xiii) Section 410 (Loans and Financial Aid); 

(xiv) Section 411 (Methods of Competition) ; 

(xv) Section 412 (Pooling and Other Agreements): Pro¬ 
vided, That Irregular Air Carriers shall be exempt from section 
412 until 60 days after the effective date of this section: Pro¬ 
vided further. That Irregular Air Carriers shall be exempt from 
section 412 insofar as said section would require any Irregular 
Air Carrier to file with the Board a copy or a memorandum of 
certain contracts or agreements (other than contracts or agree¬ 
ments for pooling or apportioning earnings, losses, traffic, serv¬ 
ice, or flying equipment), or of modifications or cancellations 
thereof, between such carrier and any other Irregular Air 
Carrier; 

(xvi) Section 413 (Form of Control); 

(xvii) Section 414 (Legal Restraints); 

(xviii) Section 415 (Inquiry into Air-Carrier Management ); 

(xix) Section 416 (Classification and Exemption of Car¬ 
riers) ; 

(2) Additional Exemptions for Irregular Air Carriers Utiliz¬ 
ing Small Aircraft .—Subdivisions (ii), (iv), (vi), (vii), (x), 
(xi), (xiii), and (xv) of subparagraph (1) of this paragraph 
shall not apply to any Irregular Air Carrier which does not 
utilize in its air transportation services any single aircraft unit 
having an allowable gross take-off weight in excess of 10,000 
pounds, or three or more aircraft units (not including any air¬ 
craft unit having an allowable gross take-off weight of less than 
6,000 pounds having an aggregate allowable gross take-off 
weight in excess of 25,000 pounds. 

(3) Additional Temporary Exemptions in Foreign Air Trans¬ 
portation .—Notwithstanding any other provisions of this sec- 
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tion, Irregular Air Carriers for a period of three months after 
the effective date of this section, shall, with respect to foreign 
air transportation of persons, be exempt from all provisions of 
sections 401 (except subsection 401 (1)) and 403 of the Civil 
Aeronautics Act of 1938, as amended, only, however, to the 
extent that such foreign air transportation of persons is con¬ 
fined to operations of the type exempted under section 292.1 
prior to this revision of such section. 

(4) Approval of Certain Interlocking Relationships. —To 
the extent that any officer or director of an Irregular Air Carrier 
would, without prior approval by the Board, be in violation of 
any provision of subsection 409 (a) (3) of the Civil Aeronautics 
Act of 1938, as amended, by reason of any interlocking relation¬ 
ship with another Irregular Air Carrier, such relationship is 
hereby approved. 

(5) Effect on Other Statutes. —The exemptions hereinjabove 
granted from certain provisions and requirements of sections 
408,409, and 412 shall not constitute an order made undei* such 
sections, within the meaning of section 414, and shall not Confer 
any immunity or relief from operation of the “antitrust jaws,” 
or any other statute (except the Civil Aeronautics Act of 1938, 
as amended), with respect to any transaction, interlocking rela¬ 
tionship or agreement otherwise within the purview of such 
section. 

(6) Operational Reports by Irregular Air Carriers. —On or 
before July 20, 1947, and thereafter on or before the 20th day 
of every October, January, April and July, each Irregular Air 
Carrier, except those Irregular Air Carriers utilizing only small 
aircraft, as specified in subparagraph (2) of this paragraph, 
shall file with the Board a quarterly operational report cover¬ 
ing the period of the three preceding calendar months, showing 
all flights operated in air transportation during such period, and 
stating, with respect to each such flight, the dates of departures 
and arrivals and the origin, destination, and intermediate points 
served. Whenever any Irregular Air Carrier theretofore utili¬ 
zing only small aircraft, as specified in subparagraph (2) of this 
paragraph, undertakes to utilize in its air transportation;serv¬ 
ices any single aircraft unit having an allowable gross take-off 
weight in excess of 10,000 pounds, or three or more aircraft units 
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(not including any aircraft unit having an allowable gross take¬ 
off weight of less than 6,000 pounds) having an aggregate allow¬ 
able gross take-off weight in excess of 25,000 pounds, such Ir¬ 
regular Air Carrier shall notify the Board in writing within not 
more than ten days after the actual commencement of such util¬ 
ization. 

(d) Registration for Exemption .— 

(1) Letter of Registration Required. —From and after 60 
days after the effective date of this section no Irregular Air 
Carrier may engage in any form of air transportation unless 
there is then outstanding and in effect with respect to such air 
carrier a Letter of Registration issued by the Board: Provided , 
That if any Irregular Air Carrier, otherwise authorized to en¬ 
gage in air transportation pursuant to this section, shall file 
with the Board within 60 days after the effective date of this 
section, an application for a Letter of Registration, such ap¬ 
plicant may engage in such air transportation until such Letter 
has been issued, or such applicant has been notified that it ap¬ 
pears to the Board that such applicant is not entitled to the 
issuance of such Letter. 

(2) Issuance of Letter of Registration. —Upon the filing of 
proper application therefor, the Board shall issue, to any Ir¬ 
regular Air Carrier, a Letter of Registration which, unless other¬ 
wise sooner rendered ineffective, shall expire and be of no 
further force and effect, upon a finding by the Board that en¬ 
forcement of the provisions of section 401 (from which 
exemption is provided in this section) would be in the public 
interest and would no longer be an undue burden on such Ir¬ 
regular Air Carrier or Class of Irregular Air Carriers. Such 
application shall be certified to by a responsible official of such 
carrier as being correct, and shall contain the following in¬ 
formation: (i) date; (ii) name of carrier; (iii) mailing ad¬ 
dress; (iv) location of principal operating base; (v) if a cor¬ 
poration, the place of incorporation, the name and citizenship 
of officers and directors and a statement that at least 75 per 
centum of the voting interest is owned or controlled by persons 
who are citizens of the United States or of one of its possessions; 
(vi) if an individual or partnership, the name and citizenship 
of owners or partners; (vii) the types and numbers of each 
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type of aircraft utilized in air transportation. Such applica¬ 
tion shall be submitted in duplicate in letter form or on C. A. B. 
Form No. 2789 which is available on request for the convenience 
of applicants. 

(3) Non-transferability of Letter of Registration .—A Letter 
of Registration shall be nontransferable and shall be effective 
only with respect to the person named therein. 

(4) Suspension of Letter of Registration .—Letters of Regis¬ 
tration shall be subject to immediate suspension when, jn the 
opinion of the Board, such action is required in the public 
interest. 

(5) Revocation of Letter of Registration. —Letters of Regis¬ 
tration shall be subject to revocation, after notice and hearing, 
for knowing and willful violation of any provision of the Civil 
Aeronautics Act of 1938, as amended, or of any order, rule or 
regulation issued under any such provision, or of any term, 
condition or limitation of any authority issued under said Act 
or regulations. 

(e) Separability.-^-lf any provision of this section or the ap¬ 
plication thereof to any air transportation, person, class of per¬ 
sons, or circumstance is held invalid, the remainder of the sec¬ 
tion and the application of such provisions to other air trans¬ 
portation, persons, classes of persons, or circumstances shall 
not be affected thereby. (52 Stat. 984 and 1004), as amended; 
49 U. S. C. 425a and 490b). 

NOTE: The record-keeping and reporting requirements of 
this section have been approved by the Bureau of the Budget 
in accordance with the Federal Reports Act of 1942. 

By the Civil Aeronautics Board: 

[seal] /s/ M. C. Mulligan, Secretary 

[Application forms attached to the Regulation as adopted 
and distributed are not reproduced.] 
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